
STATE OFCALIIFORNIA
STATE WATER RESOURCESCONTROLBOARD

ORDERWQ 2001 -06

In theMatteroftheReview
on its OwnMotion of

WasteDischargeRequirementsfor the
Avon Refinery,OrderNo. 00-011,asamendedby

OrderNo. 00-056[INPDESPermitNo. CA0004961],
andfortheRodeoRefinery,OrderNo. 00-015[NPDESPermitNo. CA0005053],

Issuedby the
CaliforniaRegionalWaterQuality ControlBoard,

SanFranciscoBayRegion

SWRCB/OCCFILES A-1283,A-1283(a)-(e),A-1289,A-1289(a)-(c)

BY THE BOARD:

In this ordertheStateWaterResourcesControlBoard(StateWaterBoardor

Board)remandstwo industrialNationalPollutantDischargeEliminationSystem(NPDES)

permitsto theSanFranciscoBayRegionalWaterQuality ControlBoard(RegionalWaterBoard)

for,revisions. TheRegionalWaterBoardreissuedthesepermitsin OrderNos.00-011and

00-015to ToscoCorporation(Tosco)for its Avon andRodeopetroleumrefineries,respectively.

OrderNo. 00-011,issuedinFebruary2000,regulatesthedischargeofpollatants

from theAvonrefineryto SuisunBay. In June2000,theRegibualWaterBoardin Order00-056

amendedportionsoftheAvon permitthat addressthedischargeofdioxin andfurancompounds.

TheAvonrefineryis now ownedby UltramarInc. (Ultramar)andhasbeenrenamedtheGolden

Eaglerefinery. Or~1erNo. 00-015,issuedin March2000,regulatesthedischargeof effluent

from theRodeorefineryto SanPabloBay.
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Both SuisunandSanPabloBaysareon theCleanWaterAct Section3 03(d)’

impairedwaterslist.2 Theimpairingpollutantsare,with oneexception,toxic pollutants.3 They

includecopper,nickel, selenium,mercury,dioxin andfurancompounds,chlordane,DDT,

dielcirin, and dioxin-likePCBs.

Reissuanceofthepermitswashighly controversialduelargelyto thereceiving

waters’impairedstatus. In issuingthepermitstheRegionalWaterBoardbecameembroiledin a

nationwidedebateoverhow to properlyregulatethedischargeofanimpairingpollutantto a

Section303(d)-listedwaterbeforeaTMDL is developedfor thepollutant. A TMDL, ortotal

maximumdaily load,is awaterqualitycontrolstrategydesignedto addressthe impairmentand

to bringthewaterbodyinto compliancewith waterquality standards.4Permitissuanceaftera

waterbodyis listedbutbeforeaTMDL is doneis referredto as“interim permitting .“ A second,

andequallythorny,issuefacedby theRegionalWaterBoardwastheappropriatemannerin

which to regulatethedischargeofdioxin andfurancompoundsfrom theAvon refinery.

TheRegionalWaterBoardreissuedthetwo permits afteran extensivepublic

processthatincludedsignificantinvolvementfrom theRegional9 OfficeoftheEnvironmental

ProtectionAgency(EPA).5 To addressinterimpermitting,theRegionalWaterBoardadopted

ten-yearcomplianceschedulesfor theimpairingpollutants,excludingdioxin andfuran

33 U.S.C. Sec.1313(d).
2 See1998 California303(d)List andTMDL PrioritySchedule.

3Thebaysare.a1soi.isted~asImpa.iredbyexoticspecies. - - - - - — -- ----- -

‘~ See40 C.F.R.Sec.130.2(h). “A TMDL is a written,quantitativeplanandanalysisfor attainingandmaintaining
waterqualitystandardsin all seasonsfora specificwaterbodyandpollutant.”

~ SeeEPARegion9 commentletters,datedJuly22, 1999,November12, 1999,andFebruary1, 2000(Regional
WaterBoardAdministrativeRecord(AR) for OrderNo. 00-011,Vol. II, Att. 4A) andJune19, 2000(Regional
WaterBoardAR for OrderNo. 00-056,Vol. I, Att. 2B).
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compounds.6Thepermitsincludeinterim, concentration-basedlimits forthesepollutants,7as

well asinterimperformance-basedmasseffluentlimits for copper,nickel, mercuryand

selenium.8

Thepermitsalsocontainfindings regardingfinal limits forthe impairing

pollutants.9Thefinal effluent limits will bebasedon aTMDL for thepollutant.If noneis

available,the alternativefinal limits for non-bioaccumulativepollutants’0will becriteriaapplied

end-of-pipelimits. Forbioaccumulativepollutants,thealternativefinal limits will be “no net

loading .“ “No net loading”meansthattheactualpollutantloadinghasto beoffsetby reducing

anequivalentpollutantloadelsewherein thewatershed.”

TheRegionalWaterBoard’sapproachto regulationofdioxin andfuran

compoundsdischargedfrom theGoldenEaglerefinerydifferedfrom this generalapproachin

two respects.Thecomplianceschedulewastwelveyearsinsteadoften,’2andtheinterimlimits

wereconcentration-based,only, for five dioxin andfuran compounds.’3

TheRegionalWaterBoard’spermit actionspromptedtenpetitionsfor reviewby

thisBoard. Tosco,WesternStatesPetroleumAssociation(WSPA),BayAreaDischargers

6 SeeOrderNo. 00-011,Finding 57; OrderNo. 00-015, Finding47.

~ SeeOrderNo. 00-011,Finding56 andEffluentLimitationsB.8; OrderNo. 00-015,Finding46 andEffluent
LimitationsB.8.
8 Ibid.

~ Seefri. 6, supra.
10 Bioaccumulativepollutantsare“thosesubstancestakenup by anorganismfrom its surroundingmediumthrough’

gill membranes,epithelialtissue,or fromfood.andsubsequentlyconcentratedandretainedin thebodyof the
- . - organism.”P~licyf6flmplementationofT~dcsStand~ ~ andE~tt~ri~

of California(2000),App. 1.

recognizes limits fmdTheBoard thatUltramardoesnotobjectto the alternativefinal mg.
12 SeeOrderNo. 00-056,Findings 18 & 19; OrderNo. 00-011,Finding57,as amended.

“ SeeOrderNo. 00-056,Findings20-29; OrderNo. 00-011,Finding56 andEffluentLimitationsB.8, asamended.

3.
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Association(BADA), ContraCostaCouncil,CentralContraCostaSanitaryDistrict (District)

and,jointly, WaterKeepersNorthernCaliforniaandCommunitiesfor aBetterEnvironment

(WaterKeepers)soughtreviewoftheAvon permit. Tosco,WSPA,ContraCostaCouncil, and

WaterKeepersrequestedreviewoftheRodeopermit.’4 WaterKeepersalsopetitionedfor review

oftheAvonpermit amendments.Thelatterpetitionwastreatedasasupplementto

WaterKeepers’originalpetitionfor reviewoftheAvonpermit.’5

On September7 and 8, 2000theStateWaterBoardheldan evidentiaryhearing

on thepetitions. Thehearingfocusedprimarilyon issuesrelatedto interimpermittingandthe

regulationofdioxin andfliran compounds.

Oneweekpriorto theSeptemberhearingToscosoldtheAvon refineryto

Ultramar. At Ultramar’srequest,theBoardheldan additionalhalf-dayofevidentiaryhearingon

November15, 2000. Thishearingwaslimited to thereceiptofevidencebyUltramaron aerial

emissionsofdioxin andfurancompoundsfrom theGoldenEaglerefinery. Notably,atthattime

UltramarrequestedthattheBoardupholdtheGoldenEaglepermitwithout remandor

modification.

TheBoardhasreviewedtherecordbeforetheRegionalWaterBoardandthe

additional evidenceintroducedattheStateWaterBoard. Basedon thisreview,theBoard

concludesthatthepermitsshouldberemandedto theRegionalWaterBoardfor reconsideration

andrevisions,asappropriate.Theprimaryreasonfor this conclusionis thattheBoardhas

addressedmanyoftheissuesraisedin thepetitionsin theBoard’sPolicyfor Implementationof

~“‘ ToscoandWSPAalsopetitionedfor a stayof OrderNos.00-011and00-015.By letterdatedJune2, 2000,
EdwardC. Anton,Acting ExecutiveDirectorfor theBoard,notified petitionersthat thestayrequestswere
dismissed.

‘~ WaterKeepersalsopetitionedfora stayofOrderNo. 00-056. In lieu of actingonthestayrequest,theBoard
decidedto holdanevidentiarybearingandto decidethepetitionson themerits. Thisorderdisposesof the
underlyingpetitions.

4.
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ToxicsStandardsfor InlandSurfaceWaters,EnclosedBays,andEstuariesofCalifornia(2000)

(ImplementationPolicyorPolicy). ThisPolicybecameeffectiveafterOrderNos. 00-011and

00-015wereadopted.

Specifically,this orderdirectstheRegionalWaterBoardto reconsiderandrevise

portionsoftheRodeopermitand,if requestedby Ultramar,theGoldenEaglepermitthat

address:

• theconsiderationofdilution in the selectionofimpairingpollutantsrequiring

effluent limitations

• thealternativefinal limits for impairingpollutants

• the interim,performance-basedmasslimits for copper,mercuryandnickel

• effluent limitationsfor pollutantsnot detectedin theeffluent,and

• wasteminimizationplans.

ThisorderalsoremandstheGoldenEaglepermitto theRegionalWaterBoardto revisethe

12-yearscheduleto complywith waterqualitystandardsfor dioxin andfurancompounds.

AlthoughtheBoardremandsthepermitsto theRegionalWaterBoard,theBoardcommendsthe

RegionalWaterBoardfor theconscientious,thorough,andprofessionalworkby staffandboard

membersin developingandissuingthetwo permits.

I. BACKGROUND

This orderbeginswith anoverviewofthelegal frameworkfor thetwo refinery

permits. TheoverviewcoverstheNPDESpermitprogram,toxicscontrol,Section303(d),and

interimperrntting.

I/I
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A. NPDESPermit Program

TheFe4eralWaterPollutionControlAct, commonlyreferredto astheCleanWater

Act,16 wasenactedin1972. It establishedtheNPDESpermitprogram.’7 Underthisprogram,it

is illegal to~dischargepollutantsfrom apointsource’8to surfacewaterswithoutan NPDES

permit.’9 EitherEPAor stateswith EPA-approvedprogramsare authorizedto issuepermits.

Californiahasanapprovedprogram.

Permitsmustincludetechnology-basedeffluentlimitations,aswell asanymore

stringentlimits necessaryto meetwaterquality standards.20Waterquality standards,asdefined

in CleanWaterAct Section303(c),2’consistofthebeneficialusesof awaterbodyaijd criteriato

protectthoseuses.22Thecriteriacanbeeithernarrativeornumeric.23 A typical narrative

criterion,for example,prohibits“the dischargeoftoxic pollutantsin toxic amounts.”Numeric

criteriaestablishpollutantconcentrationsor levelsin waterthatprotectbeneficialuses.An

exampleofanumericsaltwatercriterionfor copperto protectaquaticlife is 3.1 microgramsper

liter (jtg/l) asamonthlyaverage.

I/I

I/I

16 33 U.S.C.Sec.1251 etseq.

‘~‘ Seeid. Sec.1342.
A “point source”is anydiscernible,confinedanddiscreteconveyance”,suchasapipe,ditch,channel,tunnel,

conduit,orwell. Id. Sec.1362(14).

‘~ Seeid. Secs.1311,1342.
20 Seeibid.

21 ~ U.S.C.Sec.13 13(c).

22 EPAregulationsdefinewaterqualitystandardsto alsoincludeanantidegradationpolicy. See40 C.F.R.Sec.
131.6.
23 See40 C.F.R~ Sec.131.3(b) (“[C] riteria areelementsof Statewaterqualitystandards,expressedasconstituent

concentrations,levels,or narrativestatements,representingaqualityofwaterthatsupportsaparticularuse.”)

6.



Thestatesareprimarily responsiblefor theadoptionofwaterqualitystandards,

althoughEPA hasoversightandpromulgationauthority,aswell.24 In Californiawaterquality

standardsarefoundin statewideandregionalwaterqualitycontrolplans.25Waterqualitycontrol

planscontainbeneficialusedesignations,waterqualityobjectivesto protectthoseuses,anda

programto implementtheobjectives.26Waterqualityobjectivesarethe stateequivalentof

federalcriteriaunderCleanWaterAct Section303(c).27

Permit limitationsimplementingwaterquality standardsarecalledwaterquality-

basedeffluent limitations. In 1989EPA amendedits regulationstospecifyminimumconsistent

proceduresthatstatesmustfollow for developingwaterquality-basedeffluentlimitations.28 The

regulations,whicharefoundin 40 C.F.R.Section122.44(d),clarifiedthatpermitsmustlimit any

pollutantthatis ormaybedischargedat a level that causes,hasthereasonablepotentialto cause,

orcontributeto anexcursionaboveanywaterqualitystandard,includingnarrativecriteria.The

analysisto determinewhatpollutantsmusthavepermitlimits is commonlycalledthe

“reasonablepotentialanalysis.”

Theregulationsalso establishedminimumconsistentproceduresthatthestatesmust

usein developingeffluent limits to attainnarrativewaterqualitystandards.29Underthese

proceduresthestatescanuseoneofthreemethodsto developeffluentlimitations interpreting

narrativecriteria. Theoptionsentail using: (1) aproposedstatecriterionor an explicit state

24 See33 U.S.C.Sec.13 13(c).

25 SeeWat. CodeSecs.13170 13170.2, 13240-13247

.

26 Id. Sec.130500).

27 CompareWat. CodeSec.13050(h)with 40 C.F.R.Sec.131.3(b).

28 40 C.F.R.Sec.122.44(d),54 Fed.Reg.23868-23899(June2, 1989)).

29 See40 C.F.R.Sec.122.44(d)(1)(vi).

7.
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policy orregulationinterpretingits narrativecriterion,supplementedwith otherrelevant

information; (2) EPA’sSection304(a)30criteriaguidance,supplementedwherenecessaryby

otherrelevantinformation;or(3) an indicatorparameterforthepollutantofconcern.31 These

optionswereintendedto providearegulatorybasisfor developingwaterquality-basedeffluent

limitationsasaninterim measureuntil anumericcriterion for thepollutantofconcernwas

available.32

In CaliforniaNPDESpermitsareissuedby theRegional.WaterQualityControl

Boardsand,in somecases,this Board.33 Statestatutoryauthorityfor theNPDESpermit program

is foundin Chapter5.5, Division 2 oftheWaterCode. Chapter5.5’sprovisionsmustbereadto

ensureconsistencywith theCleanWaterAct requirementsfor statepermitprograms.34The

permitsmust“applyandensurecompliancewith” all applicableprovisionsoftheCleanWater

Act and“with anymorestringenteffluent standardsor limitations necessaryto implementwater

quality controlplans.”35 In addition,permitsmustbeissuedandadministeredin accordancewith

theapplicableEPApermitregulations.36TheprovisionsofChapter5.5prevail overotherWater

Codeprovisionsto theextentofanyinconsistency.37

I/I

I/I.

30 33 U.S.C.Sec.1314(a).
31 Seefn. 27,supra.

32 See54 Fed.Reg.at 23876.

~ See_Wat._Code_Sec._13377. ___________________

~ Id. Sec.13372.

~ Id. Sec.13377.
36 Cal.CodeRegs.,tit. 23,Sec.2235.2.

Wat. Code13372.

8.
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B. Toxics Control

In 1986theRegionalWaterBoardamendedits waterqualitycontrolplan(1986

BasinPlan)to addwaterqualityobjectivesfor selectedtoxic pollutantsin surfacewaters. The

objectivesarefoundin TablesUI-2A andJ.ll-2B ofthe 1986BasinPlan. Thepollutantsinclude

mercury,nickel, and,for freshwater,copper.

In 1987CongressamendedtheCleanWaterAct t6 specificallyaddresstoxics

control.38The amendments,in CleanWaterAct Section303(c)(2)(B),39requiredthestatesto

adoptnumericcriteriafor specific toxic pollutants. Theseincludedall toxic pollutantslisted

underSection307(a)(1)40oftheAct for whichcriteriaguidancehadbeenpublishedunder

Section304(a),4’thedischarge’orpresenceofwhich couldbeexpectedto interferewith

designateduses.ThepollutantslistedunderSection307(a)(l)arecalledpriority toxic

pollutants. Theynumber126.42

In 1991 theBoardadoptedtwo statewideplansto complywith the 1987CleanWater

Act requirementfor numerictoxic criteria. Theplans,entitledtheInlandSurfaceWatersPlan

andtheEnclosedBaysandEstuariesPlan, containedwaterqualityobjectivesformostpriority

toxic pollutants.

In 1992EPApromulgatedtheNationalToxicsRule,establishingnumerictoxic

pollutantcriteriafor 14 statesthathadnotyet frilly compliedwith Section303(c)(2)(B).43The

NTR coveredCaliforniafor about40 pollutantsthatwerenot includedin the 1991 statewide

38 SeeWaterQualityAct of 1987,.Pub.L. 100-4(Feb.4, 1987).

33 U.S.C.Sec.1313(c)(2)(B). __________

Id. Sec.1317(a)(1).
41 Id. Sec.1314(a).

42 See40 C.F.R.Part423,App. A.

~ 40 C.F.R.Sec.131.36,57Fed.Reg.60848-60923(Dec.22,1992),

9.



plans.44In addition,theNTR appliedfreshwater,seleniumcriteriato selectedwatersin thestate,

includingSanFranciscoBay.45

In 1993 theStateWaterBoardamendedthe 1991 statewideplansto includewater

qualityobjectivesfor theremainingpriority pollutantsnotcoveredin theinitial plans. The

following year,however,theBoardrescindedbothplansin responseto anadverserulingin

litigation filed againsttheBoard.46 As aconsequence,theonlynumericcriteriaforpriority

pollutantsthat appliedstatewidewerethe limited numberin theNTR thatappliedto California.

To fill in thegapcreatedby thelitigation,EPAproposedpriority toxic pollutant

criteriafor Californiain 1997,supplementingtheapplicableNTR criteria.47TheBoard,

concurrently,circulatedadraftwaterqualitycontrolpolicy to implementtheproposedCalifornia

rule.

SeveralmonthsaftertheRegionalWaterBoardadoptedOrdersNo. 00-011and

00-015,EPApromulgatedtheCaliforniaToxicsRule(CTR)48in final form. TheCTR

promulgated“around”thewaterqualityobjectivesin TablesTII-2A andll1-2B oftheRegional

I/I

I/I

I/I

~ See40C.F.R.Sec.131.36(d)(10).

Ibid;
46 SeeWaterQualityControl Cases,JudicialCouncilCoordinationProceedingNo. JC2610, SacramentoCounty

SuperiorCourt. TheBoardrescindedtheplans,as amended.

See62 Fed.Reg.42160-42208(Aug. 5, 1997).
48 See40 C.F.R.Sec.131.38,65 Fed.Reg.31682-31719(May 18, 2000).

.10.
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WaterBoard’s1986BasinPlan.49 Thus,theCTRcriteriado notapplyto waterssubjectto these

objectives,andtheobjectiveswereleft intact. More recently,EPAapprovedbasinplan

amendmentsadoptedby theRegionalWaterBoardin 1995 (1995BasinPlan). The 1995Basin

PlanchangedtheheadingsofTables1II-2A andIli-2B to Tables3-3 and3-4,respectively,but

did notchangetheactualobjectives.

ThisBoardadoptedtheImplementationPolicyin March2000. ThePolicywas.

approvedby theOffice ofAdministrativeLaw on April 28 andbecamefully effectivewith

respectto the CTRcriteriaonMay 18, 2000,theeffectivedateoftheCTR.50 The

ImplementationPolicy, in general,appliesto the irnplementationofwaterqualitystandardsfor

NTR andCTRcriteriaandpriority pollutantobjectivesfor inland surfacewatersandenclosed

baysandestuaries.5’In general,thePolicysupersedeswaterqualitycontrolplanprovisionsto

theextentthattheyaddressimplementationoftoxic pollutantstandards.52ThePolicy addresses

manyofthe issuesraisedin thecurrentpetitions. In particular,thePolicycoverstheselectionof

pollutantsrequiringeffluent limitations (thereasonablepotentialanalysis),effluent limitation

calculation,mixing zones,andTMDL-basedcomplianceschedules.

C. Section303(d)

In additionto providingthebasisfor derivingeffluent limitations,waterquality

standardsalsoprovidethefoundationfor identifying impairedwaters. CleanWaterAct Section

303(d)53requiresthatthestatesidentify andestablishapriority rankingfor all watersfor which

technology-basedeffluentlimitations arenotstringentenoughto attainandmaintainwater

-__“~_Seeid.Sec.431.38(b)(I),ih.b.torable. _____

~ SeeCal. CodeRegs.,tit. 23,Sec.2914.

Policy, Introduction,p. 1.

52 Id. at 2.

~ 33 U.S.C.Sec.1313(d).

11.
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quality standards.ThestatesmustthenestablishTIVIDLs for thepollutantscausingimpairment.

A TMDL is awritten,quantitativeplanandanalysisfor attainingandmaintainingstandards.54It

includeswasteloadallocationsorWLAs55assignedto point sources,loadallocations56for

nonpointsources57andotherelementsdesignedto achievewaterqualitystandards.Oncea

TMDL is developedfor apollutant,effluentlimitations in NPDESpermitsmustbe consistent

with thewasteloadallocationsin theTIvIDL.58

Over500waterbodiesin Californiaarecurrentlylistedasimpairedbyoneormore

pollutants.59Morethan1470pollutantshavebeenidentifiedasthecause.Dueto thesubstantial

workloadinvolvedin developingTMDLs for all listed waters,thestate’sschedulefor

completingthemextendsto 2013.

SanFranciscoBayhasbeenlisted asimpairedfor metalsfor severalyears. Forthe

1998Section303(d)list, theRegionalWaterBoardclarifiedthatthe specificpollutantsof

concernarecopper,nickel,mercury,and selenium. For SanPabloandSuisunBays,the

RegionalWaterBoardalsoaddeddiazinonandpolychlorinatedbiphenyls(PCBs)as.impairing

pollutants. In November1998,EPApartially approvedandpartially disapprovedthestate’s

~ Seefn. 4,supra.

~ A “wasteloadallocation”is theportionof theTMDL’s pollutantloadthat is allocatedto apointsourceforwhich
anNPDESpermitis required. 40 C.F.R.Sec.130.2(g).
56 A “loadallocation” is theportionof theTMDL’s pollutantloadthatis allocatedto a nonpointsource,

background,atmosphericdeposition,groundwater,or astormwatersourcefor which anNPDESpermit isnot
required. Id. Sec.130.2(f).

~ “Nonpoint sources”,ingeneral,arepollutantsourcesthatdo notmeetthedefinitionof apoint source. Seefn. 17,
supra. Nonpointsourcepollution typically resultsfromlandrunoff, drainage,seepage,precipitation,.and
atmosphericdeposition.
~ 40 C.F.R.Sec.122.44(d)(l)(vii)(B).

~ Seefh. 2, supra.

12.
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list.60 EPA addeddioxin andfuran compounds,chiordane,DDT, anddieldrinasimpairing

pollutantsfor SanPabloandSuisunBays. All ofthesepollutants,with theexceptionofdioxin

andftirancompoundsotherthan2, 3, 7, 8-tetrachloro-dibenzo-p-dioxin(2, 3, 7, 8-TCDD),are

priority toxic pollutants.

- TheRegionalWaterBoardis scheduledto completeTMDLs forbothbaysfor

mercuryin 2003,diazinonin 2005,copperandPCBsin 2008,andnickel andseleniumin 2010.

EPARegion9 is expectedto completeaTMDL for dioxin andfuran compoundssometime

within thenext 13 years.

D. Interim Permitting

NPDESpermitsareissuedfor afive-yearterm.6’ As notedabove,theschedulesfor

TMDL developmentsometimesstretchwell into thefuture. Manypermitsauthorizingdischarge

to impairedwaterbodieshaveto bereissuedbeforethenecessaryTMDLs aredone. Permit

reissuanceunderthesecircumstancescanbeproblematicbecauseif awaterbodyis impaired,the

watermaynot beableto assimilatemoreoftheimpairingpollutant. If this is thecase,effluent

limitations for thepollutantmaybebasedsolelyon the applicablecriterionor objectivewithno

allowancefor dilution. Hence,theymaybeextremelystringent. Ultimately, whentheTMIDL is

done,thestringentlimitationsmaybecomeunnecessarybecausenonpointsourcecontrolsmay

provideassimilativecapacityforthepoint sourcedischarges.62Thismaybeespeciallytrue in

60 63 Fed.Reg.59556-59557(Nov. 4, 1998)(noticeof availability ofproposedEPA decision,partially approving

andpartially disapprovingthe state’slist). By letterdatedMay 12, 1999,EPAtransmittedto thestatethefinal 1998
Section303(d)list for California

.

61 See33 U.S.C.Sec~1342(b)(l)(B).

62 EPA’s TMDL regulationsrecognizethis possibility. Theystatethat“[flor waterbodiesimpairedby bothpoint
andnonpointsources,wasteloadallocationsmayreflect anticipatedor expectedreductionsof pollutantsfrom other
sourcesif thoseanticipatedor expectedreductionsaresupportedby reasonableassurancethat theywill occur.” 40
C.F.R.Sec.130.2(g).

13.
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caseswherenonpointpollutantsourcesaretheprimarycontributorsandpointsourcesare

insignificant.

Thereis currentlyno nationwideEPA guidanceon interimpermitting. In August

1999EPAproposedTMDL regulationsthatincludedaninterim permittingoffsetrequirement.63

Undertheproposal,newandsignificantlyexpandingdischargerswould haveto obtainoffsetsof

theirneworincreasedloadingsof impairingpollutantspendingTMDL development.Whenthe

TMDL regulationswereadoptedin final form in July2000,however,EPAhaddroppedthe

conceptofmassoffsets.64Instead,EPA concluded.thatits existingpermitregulationsadequately

addressinterimpermitting.

EPAbasedthis conclusionon two regulationsin particular,Sections122.4(i) and

122.44(d)(1)(vii).65Undertheformer,no permitcanbe issuedto anewsourceoranew

dischargerif thedischargewill causeorcontributeto awaterquality standardsviolation. Under

the latter,waterquality-basedeffluentlimitationsmustensurethat“[t]he level ofwaterquality to

be achievedby limits onpoint sources..,is derivedfrom, andcomplieswith all applicable

waterqualitystandards.”For guidanceondevelopingwaterquality-basedlimits, EPA citedits

“Technical SupportDocumentfor WaterQuality-BasedToxicsControl” (TSD) (1991)66 andthe

WaterQuality Guidancefor theGreatLakesSystem.67

EPA alsostatedthatit intendedto providefurtherguidanceonpermittingdischarges

to impairedwatersin the absenceofaTMDL.68 An EPAworkgroupwasestablishedin

63 See64 Fed.Reg.46058-46089(Aug. 23, 1999).

64S~e65F~d7R~g7435&6atA38w436A4(Juiy43;2ooP).
65 Seeid. at43641.

66 EPA/505/2-90-O01.

67 Ibid. The GreatLakesGuidanceis in 40 C.F.R.Part 132.

68 65 Fed.Reg.at43643.
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June2000to developnationalguidanceon this topic,69andaroughdraftwascirculatedin

August2000.70 To date,thedraftguidancehasnot beenfinalized.

In themeantime,EPARegion9 hadalsodevelopeddraftguidanceon interim

permitting.71 TheGoldenEagleandRodeorefinerypermitswereconsistentwith thedraft

guidance. TheRegion9 draftrecommendsthat, in theabsenceof aTMIDL, final waterquality-

basedeffluentlimits forbioaccumulativeorpersistentpollutantsbenonet loadingandfor other

pollutants,thecriterionappliedend-of-pipe. In addition,thedraftprovidesthat if statelaw

allows time schedulesin permits,permitsmayincludeinterim limits regulatingboththemass

andconcentrationofimpairingpollutants. Theinterimconcentrationlimits areperformance-

based,reflectingbestavailabletechnology. Themasslimits arebasedoncurrentloading.

TheEPARegion9 draft guidancehasalsonotbeenfinalized. WhentheEPA

workgroupwasestablishedin June2000,theRegionalOffices wererequestedto foregofurther

workon regionalpoliciespendingdevelopmentofnationalguidance.72

I/I

I/I

I/I.

‘I-

I/I

69

Seememorandum,datedJune2, 2000,fromJ. CharlesFox, EPAAssistantAdministrator,to Office Directors,
Office ofWater,et al., entitled“Call forEPAWorkgroupto DevelopNationalGuidanceonNPDESWaterQuality-
basedPermittingfor Dischargesto ImpairedWatersinAdvanceof aTMDL .“

70 DraftEPA Guidanceon Permittingfor ImpairedWatersBeforeTMDLEstablished,BNA EnvironmentReport,
vol. 31,no.36, 1985-1991(Sept.15, 2000).
71 EPARegion9 Draft Guidancefor PermittingDischargesinto ImpairedWaterbodiesinAbsenceofa TMDL,

http://www.epa.eov/reeion09/water/nvdes/index.htmi#draflauidance

.

72 Seefri. 68,supra.
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II. CONTENTIONS AND FINDINGS

In this discussion,theBoardwill first addressissuesrelatingto interim

permitting.73 Followingthis discussion,theBoardwill discussotherissuesrelevantto both

refinerypermits. Lastly, theBoardwill discussissuesspecific to theGoldenEaglepermit.

Theseincludetheclassificationof SuisunBay asamarinewater,theregulationof dioxin and

furancompoundsdischargedfromtheGoldenEaglerefinery,andthedeletionof aneffluent

limitation creditforreclaimedwateruse.

A. Interim Permitting Issues

In thetext thatfollows, theBoarddiscussesthreeinterimpermitting issues.These

are: theneedto considerdilution in thereasonablepotentialanalysisfor impairingpollutants;

theproprietyofthealternativedefaultlimit findings forimpairingpollutants;andthevalidity of

interim,performance-basedmasslimits for thesepollutants. TheBoardconcludesthatthe

ImplementationPolicy, togetherwith existing law andregulations,adequatelyaddressesthese

issues.It is, therefore,unnecessaryto resortto theregionalornationwide,draft interim

permittingguidanceto resolvethe issues.

I/I

I/I

I/I

I/I

I/I

This orderdoesnotaddressall ofthe issuesraisedby thepetitioners. TheBoardfinds that the issuesthatarenot
addressedareinsubstantialandnotappropriatefor StateWaterBoardreview. (SeePeoplev. Barry (1987) 194 Cal.
App. 3d 158 [239Cal.Rptr. 349]; Cal CodeRegs.,tit. 23, sec.2052.). In particular,theBoarddeclinesto review
issuesrelatingto thelegality of complianceschedulesundertheCleanWaterAct. TheBoardhasalreadytakenthe
positionth~tcomplianceschedulesare authorizedunderthe CleanWaterAct. SeePolicy, Sec.2.1.
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1. Consideration of Dilution in theReasonablePotentialAnalysis

Contention: ToscoandWSPA74objectto afinding in theGoldenEagle” and

Rodeopermits76statingthat, becausethereceivingwatersareimpaired,no dilution was usedin

analyzingreasonablepotentialfor theimpairingpollutants.ToscoandWSPAcontendthat the

RegionalWaterBoardviolatedSection122.44(d)(1)(ii),which statesthatin makingareasonable

potentialdeterminationthepermittingauthority“shall useprocedureswhichaccountfor...

whereappropriate,thedilution oftheeffluent in thereceivingwater.” (Emphasisadded.)Tosco

andWSPAarguethattheRegionalWaterBoardwasrequiredto granttherefineriesa 10:1

dilution in analyzingreasonablepotential. Theyalso contendthatit is inappropriateto conclude,

basedsolelyonaSection303(d)listing, that awaterbodylacksassimilativecapacityforthe

impairingpollutant.

Finding: TheBoardconcludesthat this issuehasbecomemootdueto the

adoptionofthePolicy. UnderthePolicy, dilution is not consideredin areasonablepotential

analysis.TheBoarddisagreeswith ToscoandWSPAthat thecitedregulationrequiredthe

RegionalWaterBoardto factorin dilution for impairingpollutants.TheBoardagreesthata

Section303(d)listing aloneis not a sufficientbasison whichto concludethatawaterbody lacks

assimilativecapacityfor an impairingpollutant.

Sincetheoriginal petitionswerefiled, ToscosoldtheAvonrefineryto Ultramarand,consequently,droppedits
petitionregardingtheAvonpermit. WSPA’spetitionscoverbothpermits. ThisorderreferstoToscoandWSPA
jointly, however,the BoardrecognizesthatToscoisnow seekingreview onlyof theRodeopermit.

~ OrderNo. 00-011,finding 49. It readsin part: “For pollutantson the303(d)list as impairingSuisunBay,the
~ assi~miativecapacitylwthere~iViiYgWIter, antiThatif is
inappropriateto allow anydilution inprojectingmaximumreceivingwaterconcentrationsof the303(d)-listed
pollutants.ThisRPanalysisevaluatesbothsituationswith andwithouta 10:1 dilution. Becausethewaterbodyis
impaired,no dilution isusedin thestatisticaldeterminationof RPfor the303(d)-listedpollutants.”
76 OrderNo. 00-015, finding40. Thisfinding containswordingidenticalto that in theGoldenEaglepermit. See
lii. 74,supra.
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TheRegionalWaterBoardanalyzedreasonablepotentialforthe impairing

pollutantsusingTSD procedures.TheRegionalWaterBoardusedastatisticalapproachto

determineapollutanteffluent concentration.This valuewasthencomparedto apreliminary

effluentlimitation thatwascalculatedusingasteady-stateequationfrom the 1995BasinPlan.77

Althoughtheequationfactorsin dilution, theRegionalWaterBoarddid not considerdilution for

the impairingpollutants. TheRegionalWaterBoardfoundreasonablepotentialfor all the

impairingpollutants.78

Theproceduresin theImplementationPolicynow governreasonablepotential

analysesforpriority pollutants. Undertheseprocedures,dilution is not consideredin the

analysis.79This is truewhetherthepollutantofconcernis impairingornot. Therefore,the issue

raisedby ToscoandWSPAhasbecomemootforpermitsregulatingthedischargeofpriority

toxic pollutantsthatareadoptedafterthePolicy’s effectivedate.80 On remandofthesepermits,

theBoardwill directtheRegionalWaterBoardto reconsiderreasonablepotentialforthe

impairingpollutants,asprovidedin thePolicy.

TheBoard,nevertheless,disagreesthattheRegionalWaterBoardwasrequiredto

considerdilution in assessingreasonablepotential. ToscoandWSPAcontendthatbecausethe

1995BasinPlanassumesa 10:1 dilution for deepwaterdischarges,theRegionalWaterBoard

hadto factorin thisdilution in determiningreasonablepotential.TheRegionalWaterBoard’s

1995BasinPlan,however,doesnot containspecificproceduresfor analyzingreasonable

potential. Rather,the1995BasinPlanappearsto requireeffluent limitations for all pollutantsof

—~ 77-4995-Basin-Plan~at44l. -.

78 SeeOrderNo. 00-011,findings 51 & 52; OrderNo. 00-015,findings42 & 43.

SeePolicy, Sec.1.3.
80

ThePolicybecameeffectiveonApril 28,2000 for priority pollutantobjectivesandNTR criteriaandonMay I 8,
2000forCTR criteria.
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concernunlessadischargercertifiesthatthepollutantis notpresentin theeffluent.81 The

RegionalWaterBoard’s inclusionofeffluent limitations for impairingpollutantspresentin the

refinerydischargeswas,therefore,consistentwith the 1995BasinPlan.

In anyevent,Section122.44(d)(1)(ii)did notmandatethattheRegionalWater

Boardconsiderdilution in determiningreasonablepotentialfor impairingpollutants. The

regulationdirectedtheRegionalWaterBoardto considerdilution “whereappropriate.”

Determiningwhetherdilution is “appropriate”entailstwo analyses,thefirst legal andthesecond

factual. Legally, dilution maybeconsideredif allowedunderthestate’swaterquality

standards.82Factually,dilutionmaybeconsideredif thereceivingwatersactuallyhavethe

capacityto dilutetheeffluentto levelsbelowthe applicablewaterqualityobjectiveorcriteria. If

dilution is allowed,waterqualitystandardsmustbemetattheedgeoftheauthorizedmixing

zone.83 If botheffluentandreceivingwaterpollutantconcentrationsexceedtheapplicable

objectiveorcriteria,it is mathematicallyimpossiblefor theapplicablecriteriaorobj.ectiveto be

met,atthe edgeof themixing zone.

If apermitwriter mechanicallyassumesadilution ratio in acasewherethe

receivingwatersdo not haveassimilativecapacityfor apollutant,thepermitwritermaynot limit

thepollutant. As aresult,thepollutantmaybedischargedin anamountthatcancause,or

contributeto, anactualwaterqualitystandardsviolation. This resultconflictswith theClean

~81 See1995 BasinPlanat4-14,(E) Selectionof Parameters.

82 See40 C.F.R.Sec.131.13;WaterQuality StandardsHandbook(2d ed. 1993)(EPA-823-B-002)p. 5-1.

83 TSDat 70. Seealso 65 Fed.Reg.at43641-43642(“[U]se ofvalid verifiableambientbackgroundvaluesis
imperativetotechnicallysoundeffluentcharacterizationandanalysisof theneedfor waterquality-basedeffluent
limits.”).
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WaterAct requirementthatpermitsincludelimitationswherenecessaryto achievewaterquality

standards.84It alsoviolatesCalifornialaw requiringthatthestateissueNPDESpermitsthat

applyandensurecompliancewith theCleanWaterAct.85

TheBoardagreeswith Tosco,WSPA,andotherpetitioners,that a303(d)-listing

aloneis notasufficientbasison which to concludethatawaternecessarilylacks assimilative

capacityfor animpairingpollutant. Thelisting itself is only suggestive;it is notdeterminative.

Listing decisionsaremadebasedon “all existingandreadilyavailablewaterquality-relateddata

and information.”86 Thatinformationmaynot representwaterquality conditionsthroughoutthe

entirewaterbody. It maynot reflectseasonalvariations. In addition,morerecentsite-specific

ambientdata87maybeavailablesincetheoriginal listing. In assessingreasonablepotentialand

developingeffluent limitations, theRegionalWaterBoardmustreviewtheavailableambient

dataandbaseits determinationsonthisdata.

2. AlternateFinal Limits Finding

Contention: Tosco,WSPA, BADA, ContraCostaCouncil andtheDistrict object

to afinding in therefinerypermitsthat, if TMIDLs arenotadoptedby 2010,theRegionalWater

Boardwill imposealternativefinal limits for impairingpollutants.88 Theselimits will beno net

loading for bioaccumulativepollutantsandthewaterqualityobjectivesappliedend-of-pipefor

nonbioaccumulativepollutants. Oneormoreofthesepetitionersobjectto thefinding on the

I/I

84 See33 U.S.C.Secs.1311,1342;40 C.F.R.Sec.122.44(d).
85 SeeWat. eode-Sec---l-33-7-7;~CaLCode~Regs:~tit23,sec.~2235:2:

86 40 C.F.R.Sec.130.7(b)(5).
87

Theterm“ambientdata,” asusedin this Order,refersto waterquality-relateddata,includingwatercolumn,
biologicalandsedimentdata.
88 Seefn. 6, supra.
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grounds,amongothers,thatthealternativefinal limits arenotrequiredby theCleanWaterAct,

violatetheCaliforniaEnvironmentalQuality Act89 andtherulemakingpartoftheAdministrative

ProcedureAct (APA),90 violatethe 1995 BasinPlan’sallowanceof 10:1 dilution for deepwater

dischargers,9’subverttheTMDL process,andaretechnicallyandeconomicallyinfeasible.

Finding: The Board finds it unnecessaryto addressall ofpetitioners’objections

becausetheBoard concludesthat the alternative final limitations findingsareinappropriate.This

orderdirectstheRegionalWaterBoardto calculatefinal effluentlimitations for theimpairing

pollutantsfollowing thehnplementationPolicy’sprocedures,usingappropriatesite-specific

data,if available. If thedischargerscannotcomplywith theselimits, theRegionalWaterBoard

is directedto developappropriatecomplianceschedulesbasedon TIVIDL developmentfor the

pollutant. Thepermit findingsshouldstatethatfinal waterquality-basedeffluentlimitationswill

bebasedon thewasteloadallocationsin theTMDL.

TheRegionalWaterBoard,afterfinding reasonablepotentialfor all ofthe

impairingpollutants,did notcalculatefinal limits. Instead,theRegionalWaterBoard

establishedten-yearcomplianceschedules(exceptfor dioxins andfurans)basedonthe

anticipatedcompletionofaTMDL for theimpairingpollutant. In findings, theRegionalWater

Boardstatedthat final limitationswill bebasedon thewasteloadallocationin theTMDL or,if

noneis available,onno netloadingforbioaccumulativeimpairingpollutantsor theobjectiveor

criterionappliedend-of-pipefor non-bioaccumulativeimpairingpollutants.Therecordindicates

89 Pub. ResourcesCodeSec.21000etseq.

90 Gov.CodeSec.11340et seq.

91 See1995 BasinPlanat4-11 through4-12.
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thatEPARegion9 told theRegionalWaterBoardthattheywould objectto thepermitsif they

did not includethe alternativefinal limits findings.92

TheRegionalWaterBoardcorrectlypointsout thatthealternativefinal limits

findings are,in fact,only findings. Theyarenotbindingon futureRegionalWaterBoards. In

addition,EPARegion9 concurredin thepermits.

Nevertheless,theBoardconcludesthatthealternativefinal limits findingsare

inappropriatefor severalreasons.First, thefindingspresumethatthereceivingwaterslack

assimilativecapacityfor thepollutantsidentifiedasimpairingon theSection303(d)list. This

mayor maynot betrue. As discussedabove,thefactalonethatawaterbodyis listed under

Section303(d)asimpairedfor aparticularpollutantis aninsufficientbasisonwhich to decide

thatthewaterbodylacksassimilativecapacityfor thepollutant. TheBoardhasrevieweddataon

watercolumnconcentrationsofimpairingpollutantsin SuisunandSanPabloBays. Basedon

this verypreliminaryreview,which is discussedin thefollowing sectionofthisOrder,theBoard

concludesthatit is uncertainwhetherthereceivingwatersare,in fact, impairedfor copper. Ona

pollutant-specificbasis,theRegionalWaterBoardmust similarlyreviewtherelevanteffluent

andambientdataanddecidewhetherthewaterbodycanassimilatemoreoftheparticular

pollutant.

Secondly,theBoardis concernedthatthealternativedefaultlimits, if imposed,

maybe technicallyinfeasibleand,ultimately,unnecessary.Thelimits areverystringent,in

somecases,belowcurrentdetectionlevels.ToscoandWSPAintroducedevidenceatthehearing

~ 7

92 Reporter’sTranscript(RT) of Board’sSeptember7, 2000hearing(RT-9/7100) at 172.
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prevention,orcurrenttechnology.93In addition,RegionalWaterBoardrepresentativeshave

indicatedthattherefineries’dischargesofimpairingpollutantsareinsignificantandthat, evenif

thedischargersachieved“0” discharge,therewouldbenodemonstrablewaterqualityeffect.94

This is apparentlydueto thefactthat, for somepollutants,theimpainnentsarecause&primarily

by nonpointsources,aerialdeposition,or legacysources.Thesetypesofpollution problemsare

bestaddressedthroughtheTMDL program. TheTMDL programconsidersall pollutantsources

within awatershedandfocusesonawatershed-widesolutionto theimpairment. Additionally, in

aTMIDL, pollutantreductionscanbe equitablyapportionedamongall sources,bothpoint and

nonpoint.

Further,RegionalWaterBoardand EPARegion9 representativeshaveindicated

thattheydo not expectthedischargersto institute anystructuralcontrolsin orderto complywith

thepotentialalternativedefaultlimitations, in otherwords,thatthealternativelimits shouldnot

betakenseriously.95In addition,RegionalWaterBoardandEPARegion9 representativeshave

statedthatthereis ahighlikelihood thattheTMDLs slatedfor SuisunandSanPabloBayswill

bedoneon time.96

Finally, theBoardbelievesthat theImplementationPolicy’s approachto TMiDL-

basedcomplianceschedulesis preferable.UndertheImplementationPolicy, effluent limitations

mustbecalculatedfor all priority pollutantsforwhich thereis reasonablepotential.97 If a

dischargercannotcomplywith the limits, thePolicyauthorizescomplianceschedulesunder

SeeExh.2 to TestimonyandAdditional SupportingEvidenceofToscoandWSPA,datedAugust18, 2000.

- - ~ NoT0~0T17VoL I, Att.2C,
pp. 30, 121.

~ See,e.g.,RT-9/7/00,p.135;RegionalWaterBoardAI( for OrderNo. 00-015,Vol. I, AU. 2C, p. 24.
96

SeeRT-917/00,pp. 131, 134-135;RegionalWaterBoardARfor OrderNo. 00-015,Vol. I, AU. 2C, pp. 27-28.
Policy, Sec.1.4.
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certaincircumstances.98In particular,for Section303(d)-listedwaters,if adischargercannot

feasiblycomplywith aCTRcriterionor an effluentlimitation basedon thecriterion,andthe

dischargerhasmadeappropriatecommitmentsto supportandexpediteTMDL development,the

Policyallows aTMDL-basedcomplianceschedule.99This schedulecanextendup to 15 years

from thePolicy’s effectivedateto allow timeto developandadoptaTMDL andaccompanying

wasteloadallocations.100

If thecompliancescheduleextendsbeyondthepennit term,thePolicyrequires

thatthepermit includefindingsexplainingwhyafinal limit is not includedin thepermit. In

addition,thefindingsmustexpresstheRegionalWaterQuality ControlBoard’sintentto include

in a laterpermitrevision“the final waterquality-basedeffluent limitation asanenforceable

limitation (basedeitheron theCTRcriteriondirectlyoron futurereaulatorydevelopments,such

“as TMDL. . . development)(emphasisadded).”’01 Thus,underthePolicya final alternative

default limit is not requiredin aTIVIDL-basedcomplianceschedule.

TheBoarddoesnotconstruetheCleanWaterAct asmandatingthealternative

final limits. TheCleanWaterAct authorizescomplianceschedulesforwaterqualitystandards

that areadoptedorrevisedafterJuly 1, 1977.102 A TMDL, asexplainedpreviously,is a

quantitativeplanto attainandmaintainwaterquality standardsfor animpairingpollutant. A

TMDL, thus,is ‘derivedfrom, andcomplieswith’ theapplicablewaterqualitystandard.A

waterquality-basedeffluent limitation that is consistentwith thewasteloadallocationsin a

• 91 Id., Sec.2.

~ Id., Sec.2.1.1.

~ Id., Sec.2.1.

• ~ Id., Sec.2.2.1.

102 SeeIn theMatterofStar-KistCaribe, Inc.,3 E.A.D. 172 (NIPDESAppealNo. 88-5)(April 16,1990).
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TMDL likewiseis derivedfrom andcomplieswith thestandard.103TheBoardconcludes,

therefore,that acomplianceschedulethatleadsto compliancewith awaterquality standard

throughTMDL developmentsatisfiesapplicablelegal requirements,andthat an alternative

default limitation is unnecessary.

TheBoard,accordingly;directstheRegionalWaterBoardto calculateeffluent

limitations for the impairingpollutantsin accordancewith theImplementationPolicyandbased

on anyavailablesite-specificdata. If thedischargersareunableto complywith theselimits, the

RegionalWaterBoardshouldincludeappropriatecomplianceschedulesbasedonTMDL

developmentin thepermits. Permit findings needonly reflectthatfinal waterquality-based

effluentlimitations for thesepollutantswill bederivedfrom wasteloadallocationsin the

applicableTMDL.

3. Interim, Performance-basedMassLimits

Contention:All ofthepetitioners,exceptWaterKeepers,objectto oneormore

ofthe interim, performance-basedmasseffluent lirnitations for copper,mercury,nickel, and

seleniumandtheirrelatedpermit findings.’04 SeveralpetitionerscontendthattheCleanWater

Act doesnotauthorizethis typeof limits. BADA andtheDistrict alsoargue,amongother

contentions,that theRegionalWaterBoardviolatedtheAPA’s rulemakingprovisions,Water

III

103 40 C.F.R.Sec.122.44(d)(1)(vii)(A).
104 Seefn. 7. supra.
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CodeSection13241,105the 1995 BasinPlan,andtheBoard’sPollutantPolicyDocumentfor the

SanFranciscoBay/Sacramento-SanJoaquinDeltaEstuary(1990)(PollutantPolicyDocument)

in imposingthe limits. Variouspetitionersmaintainthattheperformance-basedmasslimits will

inhibit growthanddevelopment.In addition,ToscoandWSPAcontendthattheRegionalWater

Boardimproperlycalculatedthemasslimits for copper,mercuryandnickel.

Finding: TheStateWaterBoardconcludesthatinterim,performance-basedmass

limits for apollutantunderacompliancescheduleto achievetheapplicablewaterquality

standardfor thepollutantareauthorizedundertheCleanWaterAct andstatelaw. Thelimits

imposedin thiscasedo not violatetheAPA, WaterCodeSection13241,the 1995 BasinPlan,or

thePollutantPolicy Document.Thereis no evidencein therecordindicatingthat therefineries’

masslimits haveanyimpactongrowthor development.To addresstheindustry’s concerns

aboutthepotentialimpactoffuturecleanfuelsrequirementson treatmentplantperformance,the

RegionalWaferBoardcanincludeareopenerclausein thepermits.

TheBoardagreesthat, in general,performance-basedmasslimits shouldbe

calculatedusingstatisticalproceduresotherthanthoseusedby theRegionalWaterBoardin this

case. If, on remandofthesepermits,theRegionalWaterBoardadoptscomplianceschedules

~ Thissectionlists factorsthataRegionalWaterQualityControlBoardmustconsiderinestablishingwaterquality

objectives. Thesefactorsare:

• “(a) Past,present,andprobablefuturebeneficialusesof water.

(b) Environmentalcharacteristicsof thehydrographicunitunderconsideration,includingthe qualityof

wateravailablethereto.
• - ~

factorswhich affectwaterquality in thearea.

(d) Economicconsiderations.

• (e) The needfor developinghousingwithin the region.

(f) Theneedto developanduserecycledwater.”
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with interimmasslimits, theRegionalWaterBoardshoulduseotherstatisticalmethodsto

calculatethemasslimits.

Theinterim,performance-basedmasslimits in thiscasearepremisedon the

assumptionthatthereceivingwaterscannotassimilatemorecopper,mercury,selenium,or

nickel. TheBoard’spreliminaryreviewof ambientwatercolumndatafor SuisunandSanPablo

Bays in thevicinity ofthe.refinerydischargessupportsthis conclusionfornickelandmercury.
K

Thereis insufficientdatain theBoard’srecordto evaluateassimilativecapacityfor copperand

selenium.

a. LegalValidity

Interim, performance-basedmasspollutantlimits undera scheduleto complywith

waterqualitystandardsforthepollutant areclearlyauthorizedundertheCleanWaterAct. The

CleanWaterAct requireswaterquality-basedeffluent limitationswhenthedischargeofa

pollutanthasthereasonablepotentialto causeorcontributeto awaterqualitystandards

violation.’06 A pennitcanrequireimmediatecompliancewith waterquality-basedlimits or

complianceat somefuturedate,if a compliancescheduleis authorized.Authorizationofa

compliancescheduleis discretionary.If acompliancescheduleis allowed,it is entirely

appropriatefor thepermit to includeinterim,performance-basedmasslimits to preservethe

statusquo andpreventfurtherwaterqualitydegradationuntil thewaterqualitystandardis

achieved.Thefederalregulationsrequirethat~compliance’schedulesincludeinterim

106 Seebackgrounddiscussionin l.A. of this order.
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requirements.’07Thefederalregulationsalsogenerallyrequirethateffluentlimitations be

expressedin termsofmass.’08

Likewise,statelaw authorizesinterim,performance-basedmasslimits in a

complianceschedule.TheRegionalWaterBoardshavebroadauthorityto includeinpermits

thoseeffluent limitations deemednecessaryto implementwaterquality standards,protect

beneficialuses,or preventnuisance.’09Morespecifically,thePolicyrequiresinterimnumeric

limits in acompliancescheduleexceedingoneyear.”0 Thelimits mustbebasedoncurrent

treatmentfacility performanceoron existingpermitlimitations,whicheveris morestringent.”’

In addition,thePolicyinstructstheRegionalWaterQuality ControlBoards,whenestablishing

complianceschedules,to considerwhetherto limit themassloadingofbioaccumulative

impairingpollutantsto representative,currentlevelspendingTMDL development.”2

In therefinerypermits,thedischargersareallowedto dischargecopper,mercury,

nickel andseleniumat concentrationsabovetheapplicableobjectiveorcriterionapplied

I/I

I/I

I/I

I/I

I/I

I/I

107 See40 C.F.R.Sec.122.47(a)(3).

Seeid. Sec.122.45(f). _____

109 SeeWat. CodeSecs.13260,13377.

“o Policy, Sec.2.2.1.

“‘ Ibid.
112 Id. Sec.2.1.1.
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end-of-pipe.”3 Thepermitsassumethat thereceivingwaterslackassimilativecapacityfor these

pollutants. If this assumptionis correct,thenany increasein thepollutantmassdischargedto

SuisunandSanPabloBayscanfurtherdegradewaterquality. Interim, performance-basedmass

limits underthesecircumstancesareareasonablestepto preservethestatusquo until final water

quality-basedeffluentlimitations canbe established’for thesepollutantsthat areconsistentwith the

wasteloadallocationsin theTMDLs.

BADA contendsthattheCleanWaterAct precludestheRegionalWaterBoard

from includingwaterquality-basedeffluentlimitations for thesepollutantsbeforeTMDLs are

done. Theinterim limits, however,arenotwaterquality-based,butratherperformance-based.

In any event,this interpretationoftheCleanWaterAct is inconsistentwith EPA’s, andtheBoard

haspreviouslyrejectedthis readingoftheAct.”4

BADA andothersalsocontendthattheRegionalWaterBoardviolatedtheAIPA’s

rulemakingprovisionsin imposingtheinterimlimits. Theseprovisionsdo not applyto

individualpermittingactions.”5 Rather,in eachpermit actiontheRegionalWaterBoardapplies

existinglaw to thefactsspecificto thedischarge.Whetherinterim, performance-basedmass

limits areappropriatein anygivenpermit dependsonthefacts.

BADA arguesthattheRegionalWaterBoardfailed to complywith WaterCode

Section13241in adoptingthe interim limits. WaterCodeSection13241 specifiesseveral

factorsthataRegionalWaterBoardmustconsiderin developingwaterqualityobjectives.”6The

“‘ Compare OrderNos. 00-011& 00-015, EffluentLimitationsB.8,with thecriteria/objectiveslistedinTables1
~-and—27infra,-of-tbis-Order.

114 SeeIn theMatter ofthePetitionofLas VirgenesMunicipal WaterDisfrict, et al., OrderWQ 98-11,StateWater
Board,atpage11.

SeeGov. CodeSec.11352(b).

116 Seefia. l05,supra.
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StateWaterBoardhaspreviouslyconcludedthatthe sectiondoesnot applyto interim,

performance-basedmasspermit limits.”7.

BADA furthercontendsthat theRegionalWaterBoardviolatedthe1995Basin

Plan. BADA maintainsthat the 1995BasinPlanallows alternatelimits basedonmassrather

thanconcentrationonly if thedischargerrequestsmasslimits. The1995BasinPlanspecifies

certaincircumstancesunderwhichadischargercanrequestalternatelimits from thosespecified
N->

in theplanfor certaintoxic andconventionalpollutants.’18 Theprovisionis not a limitation on

theRegionalWaterBoard’sability to imposeappropriatemasslimiis. Further,BADA’s

interpretationofthe 1995 BasinPlanconflictswith thefederalrequirementthatpermitsinclude

masslimits, whetherrequestedbythedischargerornot.

BADA alsomaintainsthat theinterim masslimits violatethePollutantPolicy

Document.BADA assertsthatthePollutantPolicyDocumentrequiresthattheregulationof

massemissionsofmercury,seleniumandcopperbebasedon awatershed,ratherthanan

individualdischarge,basis. ThePollutantPolicyDocumentrequiresthattheRegionalWater

Quality ControlBoardsforthe CentralValleyandSanFranciscoBayregionsdevelopamass

emissionstrategyto regulatecopper,mercury,andselenium.”9 It doesnot, andcannotberead

to, precluderegulationofmassemissionsfrom individual dischargespendingdevelopmentofthe

strategy.TheCleanWaterAct dictatesthatpermitsincludeeffluent limitationsnecessaryto

implementapplicablewaterqualitystandards.Themasslimits, althoughperformance-based,are

117 SeeIn theMatterofthePetition ofCitizensfor a BetterEnvironment,etaL, OrderWQ 90-5,StateWaterBoard,

Pp.79-80.

“~ See1995BasinPlanat4-8 through4-9.

“~ SeePollutantPolicyDocument,Sec.4.3.
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intendedto preventfurtherdegradationin awaterbodythatis assumedto be impaired. In

addition,federalregulationsrequirethat effluentlimitationsbe expressedin termsofmass.

b. Attainability and Impacts on Growth and Development

Bothrefinerypermitsincludeinterim,performance-basedmasslimits for copper,

mercury,nickel andselenium. Thereis no evidencein therecordthat eitherrefinerywill have

difficulty meetingtheselimits. Ultramardid notobjectto the limits. Toscoobjectedbut

currentlycomplieswith thelimits. Further,aRegionalWaterBoardrepresentativetestifiedthat,

basedon areviewofeffluentdatacoveringthelastthreeyears,Toscowouldnothaveviolated

themasslimits duringthat entiretimeperiod.’20

Toscohasexpressedconcernthatit maybeunableto complyin thefuturewith

the interimmasslimits dueto upcomingcleanfuelsrequirementsorotherunspecifiedrefinery

modificationsthat maybeundertakenin thefuture. This concernmaybeaddressedwith an

appropriatereopenerclausein thepermit. If thepermitteedemonstratesthatincreasesin mass

emissionswill resultfrom futurecleanfuelsrequirements;for example,andthattheseincreases

cannotbereducedoravoidedthroughpollutantminimizationorothermeans,thentheRegional

WaterBoardcanreconsidertheinterimmasslimits.

Therecordis also devoidofanyevidencethatthe interimmasslimits will inhibit

orprecludegrowthanddevelopment.Theperniits atissuehereareindustrialpermits. The

Boardexpressesno opiniononthevalidityof interimmasslimits in apermitregulatingwaste

dischargefrom apublicly-ownedtreatmentworks.

120 RT-9/7/O0,P. 132.
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c. Method of Calculation

TheRegionalWaterBoardbasedthecopper,mercury,andnickel masslimits on

the99~7thpercentilevalueofa12-monthmovingaveragemassdischargeofthepollutant. The

seleniummasslimit is basedon a1994settlementagreementbetweenWSPA andtheRegional

Board.

TheRegionalWaterBoarddevelopedthemasslimits for copper,nickel, and

mercuryusingan Excel spreadsheetfunctionthat calculatesthe99•7thpercentileoftheinput data

set. ToscoandWSPAcontendthat this is notanormalstatisticalprocedureandthatit is

guaranteedto producealimit thatwill beexceededin thefuture. Theyrecommendsomeother

statisticalmethodthat accountsfor theeffluent’shistoricvariability.

TheBoardagrees.TheBoardhasconcludedthat theRegionalWaterBoard,on

remand,mustreconsiderreasonablepotentialandcalculateeffluent limitations,asappropriate,

for theimpairingpollutants. If, on remand,theRegionalWaterBoardconcludesthat masslimits

for the impairingpollutantsareappropriateunderacomplianceschedule,the limits shouldbe

calculatedusingotherstatisticalmethods.TheRegionalWaterBoard’sapproachforthese

permitscanposeproblemsif thereis asmall dataset. In thosecircumstances,the99~7tb

percentilemaybe lower thanthemaximumobservedvalue. Rather,theRegionalWaterBoard

shoulddevelopfrequencydistributionsfrom availablerepresentativedataandusethose

distributionsto calculateeffluent limitations. TheRegionalWaterBoardcanselectthe

percentilesornumberof standarddeviations,basedonbalancingtherisk ofaviolation with the

need~o~protect4he~baysLwaterquality. -
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d. Preliminary Analysis ofAmbient Data

As statedabove,the interim,performance-basedmasslimits for copper,mercury,

nickel andseleniumin thetwo refinerypermitsarepremisedontheassumptionthat the

receivingwatersareimpairedfor thesepollutants. TheBoardhasconductedapreliminary

reviewoflimited watercolumndatato assesstheassimilativecapacityofSuisunandSanPablo

Baysfor theseconstituents.TheBoardconcludesfrom this cursoryreviewthatbaywatersmay

lackassimilativecapacityfor nickel andmercury. Therei~ insufficientevidencein theState

WaterBoard’srecordto assesstheirassimilativecapacityfor copperandselenium. TheBoard

stressesthatits reviewis basedonvery limited data. It is for illustrative purposesonly, andthe

resultsarenotbindingon theRegionalWaterBoard.

TheBoardreviewed.watercolumndatacollectedaspartoftheSanFranciscoBay

RegionalMonitoringProgramfrom 1996 through1998for copper,mercury,nickel and

selenium. For SuisunBay, theBoardrevieweddatafrom thePachecoCreekmonitoringstation

andfor SanPabloBay, from theDavisPointmonitoringstation. Thesedataareshownin

Tables1 and2 ofthis Order. Thesedataare all expressedastotalconcentrations,exceptthe

copperdata,whichareexpressedasdissolved.

I/I

I/I

I/I
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Table 1
SuisunBay, PachecoCreek Monitoring Station, Water Column Concentrations for Copper,
Mercury, Nickel and Selenium(gg/l)

02/13/96 1.9 0.009 7.1 0.14

Oat~e i Ci.z Jig. ~r1~~ii~ ~ ~

04/24/96 1.2 0.006 2.8 0.12
07/22/96 2.1 0.011 5.3 0.16
01/28/97 2.3 0.0298 16. 6 0.15
04/23/97 1.8 0.0199 9.9 0.25
08/05/97 1.5 0.0145 6.3 0.21
02/03/98 1.5 0.0121 6.0 0.21
04/15/98 1.3 0.0073 4.0 0.32
07/28/98 1.4 0.0237 11.9 0.22
Criteria/Objective 3.1 0.025 7.1 5

Table 2
SanPabloBay, DavisPointMonitoringStation,WaterColumnConcentrationsfor Copper,
MercuryNickel andSelenium(jig/l)

~‘D~e~ ~ I-Jg~ r ~ ‘~ ~ e-•’~ ~

02/12/96 1.9 - 0.0130 •8.6 0.18
04/22/96 1.3 0.0250 8.8 0.21
07/23/96 1.9 0.0100 4.9 0.15
01/27/97 2.3 0.0344 12.8 0.18
04/21/97 1.6 0.0110 6.3 0.21
08/04/97 1.3 0.0189 8.4 0.29
02/02/9& 1.8 0.0114 5.8 0.18
04/14/98 1.5 0.0900 36.3 0.51
07/27/98 1.5 0.0227 9.7 0.17

Criteria/Objective 3.1 0.025 7.1 5

TheBoardhascomparedthesewatercolumndatato theapplicablenumeric

criteriaorobjectivefor eachpollutant. Thepermit findingsstatethat SuisunandSanPabloBays

aremarinewaters.121 Assumingthat this is thecase,the lowestapplicable itw~terobjecitivefor

121 OrderNo. 00-011,Finding26-28; OrderNo. 00-015,Finding23.
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122nickel is 7.1 jig/l asa24-houraverage andformercuryis 0.025 jig/l asa4-dayaverage,’23both

expressedastotal concentrations.The1995BasinPlandoesnot havesaltwaterobjectivesfor

copper;therefore,theCTRsaltwatercriteriaapply. Theseare4.8 gg/l, asan acutevalue,and 3.1

as achronicvalue,for aquaticlife protection)24 Thesevaluesareexpressedasdissolved

concentrations.’25The 1995BasinPlanalso doesnot havesaltwaterseleniumobjectives.The

NTR freshwatercriteriaapplyto SanFranciscoBay.’26 Thefreshwateracuteaquaticlife

criterionis 20 ~tg/l,andthechroniccriterion is 5 j.ig/l.’27 Thesecriteriaareexpressedastotal

concentrations.

Ourcomparisonindicatesthatnickel andmercurywatercolumnconcentrationsin

bothbaysexceedthelowestapplicablewaterqualityobjective. Thismeansthatbaywatersmay

not havethecapacityto dilutenickel andmercuryeffluent concentrationsabovetheapplicable

objectiveto levelsmeetingtheobjective. In additionto watercolumnconcentrations,the

Section303(d)listing for thebaysindicatesthatmercurymassis aconcerndueto

bioaccumulationin thefoodchain.’28 Evidenceofmercurybioaccumulationis relevantin

determiningassimilativecapacity,but this evidenceis not in theStateWaterBoard’srecord.

Dissolvedcopperwatercolumnconcentrationsapproachbutdonot exceedthe

lowestapplicableCTRcriterion. Thebays’ Section303(d)listing indicatesthat sediment

122 See1995BasinPlan,Table3-3,p. 3-9.
123• Seeid.
124 See40 C.F.R.Sec.131.38(b)U)

.

125 Id. fri. m to Tableinparagraph(b)(l).
126 Id. fri. q toTablein paragraph(b)(1).

127 See40 C.F.R.Sec.131.38(b)(l).
128

Seefh. 2, supra.
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enrichmentmaybeaconcern.Thus,baywatersmaybeunableto assimilatemorecoppermass;

however,evidencesupportingthis conclusionis not in theBoard’srecord.

Seleiaiumwatercoluninconcentrationsarewell belowtheapplicableNTR

criterion. Thebays’ Section303(d)listing for seleniumis basedonbioaccumulationofthis

pollutantin thefood chain.’29 Likewise,theNTRrefersto “high levelsofbioaccumulationof

seleniumin the” SanFranciscoBay estuary.’30Evidenceof seleniumbloaccumulationis relevant

in determiningassimilativecapacity,but this evidenceis alsonot in theBoard’srecord.

B. Other Issues

1. ReasonablePotential for PollutantsNot Detected

Contention:TheRegionalWaterBoardfoundreasonablepotentialandincluded

effluent limitationsandmonitoringrequirementsin bothrefinerypermitsfor severalpollutants

thatwerenot detectedin theeffluent.’3’ Theexistingeffluentlimits forthesepollutantswere

below levelsthat currentanalyticaltechniquescanmeasure.TheRegionalWaterBoard

concludedthat,becausetheactualloadsofthesepollutantswereunknownandthechemicals

mayhavebeenusedon-site,areasonablepotentialfindingwasappropriate.ToscoandWSPA

objecton thegroundthatthereasonablepotentialfindings wereinadequate.

Finding: TheBoard,in part,agrees.TheRegionalWaterBoardfound

reasonablepotentialon this basisinbothpermitsfor fourteenpollutants,including aldrmn,alpha-

BHC, chlordane,DDT, dieldrin, endrin,heptachlor,heptachlorepoxide,hexachlorobenzene,

PAils, pentachlorophenol,toxaphene,andPCBs(total). Fourofthesesubstances,chlordane,

DDT, dieldrin, andPCBs(total), havebeenidentifiedon theSection303(d)list asimpairing

i29 Ibid.

130 See40 C.F.R.Sec.131.36(d)(1O)(ii)footnote.

131 SeeOrder00-011,finding 52 & EffluentLimitationsB.7 & 8; Order00-015,finding 43 & EffluentLimitations

B.7 & 8.
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pollutantsfor SuisunandSanPabloBays. Toscocontendsthat thecompanyneitherusesnor

manufacturesthesechemicals,manyofwhicharebannedpesticides.

UnderthePolicy, if apollutantwasnot detectedin anyeffluentsamplesandall

thereporteddetectionlimits for thepollutantareequalto orgreaterthanthemost stringent

applicablecriterionorobjectiveanddetectedambientbackgroundconcentrationsofthepollutant

aregreaterthantheapplicablecriterionorobjective,theRegionalWaterBoardmustdevelop

effluent limitations for thatpollutant.’32 If, however,underthesecircumstancesambient

backgroundconcentrationsofthepollutantarelessthanorequalto thecriterionorobjective,the

RegionalWaterBoardmustreviewotherinformationto determinewhethera limit is required.’33

If thereis no additionalinformation,aneffluent limitation is inappropriate.

Basedon thePolicy, theBoardconcludesthatafinding ofreasonablepotentialfor

thetennon-impairingpollutantsis inappropriate,absentanyadditionalinformationindicating

theneedfora limit. ThisorderdirectstheRegionalWaterBoardto reconsiderreasonable

potentialfor thefourteenpollutantsasprovidedin thePolicy.

2. MTBE

Contention: WaterKeeperscontendthattherefinerypermitsshouldprohibitthe

dischargeofmethyl tertiary-butyl-ether(MTBE).

Finding: WhentheRegionalWaterBoardadoptedOrderNos.00-011and

00-015,theRegionalWaterBoarddid nothavesufficient informationto justify regulatingthe

dischargeofMTBE. Therewasno effluentdatafor MTBE. In addition,thereis currentlyno

~~applicableiiumericcriterion-or--objecti-ve
1-criteria-guidance,-or~otherappropriateprotective~

132 SeePolicy, Sec.1.3.

~ Ibid.
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numericlevel for MTBE on which to makeareasonablepotentialdetermination.Thepermitsdo

requireeffluentmonitoringfor MTBE.’34 Whensufficient informationis available,theRegional

WaterBoardcanreconsiderreasonablepotentialfor thispollutant.

3. WasteMinimization Plans

Contention:ToscoandWSPAobjectto apermitprovisionincludedin Order

Nos.00-011 and00-015 thatrequiresthedischargersto developandimplementawaste

minimizationplanfor reducingtheuseorgenerationofcertainpollutants.’35 The

pollutantsincludetheimpairingpollutantsaswell asthepollutants,discussedin SectionB. 1

aboveofthis Order,which werenot detectedin theeffluent. Theprovisiondirectsthedischarger

to implementtheplanwithin 30 daysoftheRegionalWaterBoardexecutiveofficer’s approval

of it.’36 ToscoandWSPAcontendthat theprovisionis inconsistentwith WaterCodeSection

.13263.3. Theyalsoarguethattheprovision,asappliedto pollutantsnot detectedin therefinery

effluent, is arbitrary.

Finding: TheBoardconcludesthattheprovision,aswritten, is inconsistentwith

Section13263.3,andis inappropriatefor pollutantsfor whichthereis no reasonablepotential.

As providedin SectionB. 1 above,theRegionalWaterBoardmustreconsiderreasonable

potentialforthepollutantsnot detectedin theeffluentin accordancewith thePolicy’s

provisions.

WaterCodeSection13263.3,enactedin 1999,placesnewemphasison pollution

preventionasthefirst stepin ahierarchyfor reducingpollution andmanagingwastes.Underthe

~ SeeOrder00-011,Table1 of Self-MonitoringProgram,PartB; Order00-015,Table2 of Self-Monitoring
Program,PartB.

~ Order00-011, finding 58 & ProvisionE.16; Order00-015,finding 49 & ProvisionF.14.

136 Ibid.
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sectiontheBoardandtheRegionalWaterQuality ControlBoardscanrequirepollution

preventionplansfrom NPDES permitteesandothersif, amongothergrounds,theyconcludethat

pollutionpreventionis necessaryto achieveawaterqualityobjective. A pollutionprevention

planmustcontainspecifiedinformation. Onceapollutionpreventionplanis developed,the

boardscanrequirethatthedischargercomplywith it, afterprovidinganopportunityfor

commentat apublic proceeding.’37Subsection(k) of Section13263.3furtherprovidesthat the

board“maynot includeapollutionpreventionplanin anywastedischargerequirementsorother

permitissuedby” them.

“Pollutionprevention~~means“anyactionthatcausesanetreductionin theuseor

generationofahazardoussubstanceor otherpollutantthatis dischargedin waterandincludes

any ofthefollowing”: input change,operationalimprovement,productionprocesschange,and

productreformulation.’38 “Wasteminimization” in therefinerypermitsis definedexactlythe

same.’39Therefore,theBoardtreatsawasteminimizationplanthesameasif it werelabeleda

pollutionpreventionplan.

ToscoandWSPAcontendthatthepermitprovisionsconflictwith Section

13263.3(k)’sproscriptionagainstincludingpollutionpreventionplansin permits. Tosco

contendsthatthisproscriptionwasincludedin 13263.3to ensurethatthe contentsofpollution

preventionplansarenot subjectto citizensuitsundertheCleanWaterAct.

137 Wat. CodeSec.13263.3(e).

138 Id. Sec.13263.3(b)(1).

SeeOrder00-011,ProvisionE.16;Order00-015,ProvisionF.14.

39.



Thepermitsrequirethat thedischargersbothprepareandimplementwaste

minimizationplans.’40 TheBoardconcludesthattherequirementto preparetheseplansdoesnot

conflictwith Section13263.3. Therequirementto prepareawasteminimizationplandoesnot

literally incorporatethecontentsoftheplanin thepermit. A requirementto implementtheplan,

in effect,does,however;andtheBoardconcludesthatit is inconsistentwith theproscription. In

addition,thepermitprovisionsrequiringthedischargerto implementtheplanwithin 30 daysof

theexecutiveofficer’s approvalof theplan is inconsistentwith theprocesssetout in

Section13263.3. Undersubsection(e) ofsection13263.3theboardscanonlyrequirethe

dischargerto complywith thepollutionpreventionplan“after providinganopportunityfor

commentatapublicproceedingwith regardto thatplan.”

Finally, ToscoandWSPAobjectto thepermitsbecausetheyrequirethatthe

dischargersdevelopwasteminimizationplansfor thepollutantsdiscussedin SectionB. 1 above

that havenotbeendetectedin therefineryeffluent. TheRegionalWaterBoardmustreconsider

reasonablepotentialfor thesepollutants. If theRegionalWaterBoarddeterminesthatthereis no

reasonablepotentialfor aparticularpollutant,the associatedeffluentlimitations,monitoring

requirements,andwasteminimizationplanprovisionsmustberevisedaccordingly.

C. GoldenEagleIssues

1. StatusofSuisunBay asa MarineWater

Contention:WaterKeeperscontendthat theRegionalWaterBoardincorrectly

usedmarineobjectivesto analyzereasonablepotentialfor hexavalentchromium,leadand

cadmiumdischargedby theGoldenEaglerefinery.

140 Thisrequirementwasconsistentwith theCleanWaterEnforcementandPollution PreventionActof1999(SB

709)Summary/Questions/Answers(Dec..6, 1999),1.9, availableat hfto://www.swrcb.ca.gov/waterlaws/index.html

.
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Finding: TheRegionalWaterBoardactedcorrectlyin deferringadetermination

on theapplicability offreshwaterobjectivesfor SuisunBayuntil moremonitoringdatais

available. TheRegionalWaterBoarddecidedthattheGoldenEaglerefinery’sdischargeof

hexavalentchromium,leadandcadmiumdid not havethereasonablepotentialto causeor

contributeto violations ofthemarineobjectivesin Table3-3 ofthe 1995BasinPlan.’4’ These

objectivesapplyto waterbodieswith asalinitygreaterthan5 paftsperthousand(ppt). Marine

watersunderthe 1995BasinPlanarewaterswith saliitiesgreaterthan5 ppt at least75 percent

ofthetime in anormalwateryear.’42 Freshwatersarewaterswith salinitieslowerthan5 ppt at

least75 percentofthetimein anormalwateryear.“‘s Effluent limitations forwatersin between

thesetwo categoriesarethelowerofthemarineorfreshwatereffluent limitations,basedon

ambienthardness.’44

Thefollowing tablecomparesthemarineandfreshwaterobjectivesfor cadmium,

chromium(VI) andlead. Thecadmiumandleadobjectives‘arehardness-dependent.The

cadmiumandleadobjectiveswerecalculatedassumingahardnessof50 mg/l. As is evident

from thetable,thefreshwaterobjectivesfor thesepollutantsaremorestringentthanthemarine

objectives.

I/I

‘I-

I/I

I/I

‘~‘ SeeOrderNo. 00-011,finding 53.
142 1995BasinPlanat4-13.

“‘s Ibid.

“‘a Ibid.
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Table 3

1995BasinPlanObjectivesfor Cadmium,Chromium(Vi) andLead

Pollutant Table3-3 (saltwater Table3-4 (freshwater)
4-DayAvg. 1-Hr. Avg.

0.65 p.g/l 1.80 jig/l
lljig/l l6jig/l
1.3 jig/l 34 jig/i

4-dayAvg. 1-Hr. Avgl
Cadmium 9.3 jig/l 43 jig/i
Chromium(VI) 50j.tg/l 1100 jtg/l
Lead 5.6 jig/l 140 jig/l

Thepriorpermit for theGoldenEaglefacility classifiedthereceivingwatersas

marine. In OrderNo. 00-011theRegionalWaterBoardfound,afterreviewingRegional

MonitoringProgram,DepartmentofWaterResources,andCentralContraCostaSanitary

District data,that SuisunBaysalinityvariesspatiallyandseasonally,but thatthetrendis not

clear.’45 To establishthe long-termsalinitycharacteristicsof SuisunBay,OrderNo. 00-011

requiresthedischargerto monitorthesalinityofthereceivingwater.’46 Theorderfurther

providesthatit maybe reopenedif futuresalinity dataindicatethatthereceivingwateris not

manne.’47

TheBoardhasreviewedRegionalMonitoring Programdatafrom 1994to 1998

for thePachecoCreekStationin SuisunBay. Thesedataareshownbelow. For thePacheco

Creekstation,only 7 of 15 sampleswereabove5, evenfor samplestakenduringthesummer.

Thepredominanceofsamplingduringwetyears,however,mayhavebiasedtheresult.

I/I

I/I

I/I

145 OrderNo. 00-011,Findings26-28.

146 Seeid.,Table2 of Self-MonitoringProgram,PartB.

147 Seeid., Finding28.
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Table4

Salinityat theDavisPointandPachecoCreekMonitoringStations

Date Saliiiity~ ~ ~

Davis Point Pacheco Creek

02/07/94 4 18.5 12.6
04/26/94 5 19.7 8.6
08/22/94 6 22.5 12.8

02/13/95 7 9 ND
04/19/95 8 5.8 ND
08/21/95 9 15.4 5.5

02/12/96 10 3.8 ND
04/22/96 11 7.9 ND
07/23/96 12 19.3 6.2

01/27/97 13 0 0
04/21/97 14 16.5 7.2
08/04/97 15 20 6.2

02/02/98 16 0.6 0
04/14/98 17 4.7 0
07/27/98 18 13.8 0.2

ND = Not detected *(ppt)

TheBoardconcurswith theRegionalWaterBoardthatthecurre1~tdatado not

clearly indicatehowto classifySuisunBayin termsofits salinity. Therehavenotbeenany

normal”wateryearslately.’48 Little salinitydatais availablein therecordfor normalwater

years. Thus,theRegionalWaterBoardactedappropriatelyin requiringadditionalmonitoringto

betterdefinethesalinityofSuisunBay.

‘~ TheDepartmentof WaterResourceshaswateryearclassificationdataon its Web site. See
httP://cdec.water.ca.gov/c~i-i,ro~s/iodir/wsihist

.
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2. Regulation ofDioxin and Furan Compounds

WaterKeepersobjectsto OrderNo. 00-056,which amendedportionsofthe

GoldenEaglepermit addressingthedischargeofdioxin andfurancompounds.Background

informationon this topic is providedbelow,followedby adiscussionofsomeof WaterKeepers’

specific objections.

a. Background Information

(1) Description of Dioxin and Furan Compounds

Polychiorinateddibenzodioxins(dioxins)andpolychlorinateddibenzofurans

(furans) are two classes of over 200 structurallysimilarcompounds.Ofthese,2,3,7,8-TCDDis

consideredto be themosttoxic. An additionalsix dioxin andtenfurancompounds,or

congeners,are alsosaidto exhibit “dioxinlike” toxicity. Thesechemicalsareessentially

insolubleinwater,verypersistentandrelativelyimmobile in soilsandsediments.Theyare

primarily adsorbedontoparticulateandorganicmatter,andtheytendto bioaccumulatein

biologicaltissues.

Dioxins andfuranswereneverintentionallyproduced.Rather,theyareprimarily

formed as unwanted byproducts of combustion andduring themanufactureanduseofcertain

chlorinatedchemicals.Theyarefoundthroughouttheworldin practicallyall environmental

media,includingair, water,soils, andsediments.Dioxins andfuransentertheatmosphere

directlythroughaerialemissionsandarewidelydispersedthroughavarietyofphysicaland

biologicalprocesses,includingerosionandrunoff, volatilization from landorwater,or

~resuspensionofparticies~ -~ - ___
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Themajorrouteofhumanexposureto dioxins andfuransis throughthefood

chain. It is estimated that more than95 percentofhumanexposureis from food,primarily

meats, eggs, and fish. Most compounds enter the foodchainthroughatmosphericdeposition.

Dioxin and furan compounds are commonlyfoundascomplexmixtureswhen

detected in the environment and in biological tissues. Researchers have developedtheconcept

of “toxicity equivalency factors” (TEFs) to evaluate the relative risk ofthesemixtures. ‘~‘~ The

reference compound for assignmentofTEFsis 2,3,7,8-TCDD. TEFsareusedto convertthe

concentrationofanyofthe seventeendioxin andfurancompoundsexhibiting“dioxinlike”

toxicity to an equivalentconcentrationof2,3,7,8-TCDD.The“toxicity equivalence”(TEQ)of

the mixture is the sumofeachoftheseventeencongenerconcentrationsmultipliedby its

respectiveTEF. Theresultingconcentrationis‘expressedasif the mixture’s toxicity wasdue

entirely to 2,3,7,8-TCDD.

(2) EPA Actions

In 1984 EPApublished a criteria guidancedocumentunderCleanWaterAct

Section304(a)for 2,3,7,8-TCDDfor humanhealthprotection.’50 EPAlater endorsedtheTEF

• approachasthebestinterim approachfor dealingwith therisksassociatedwith dioxin andfuran

mixtures. Despitethis fact,EPAsubsequentlypromulgatedcriteriain 1992in theNTR for

2,3,7,8-TCDDonly.’5’ In 1995 in theGreatLakesGuidanceEPApromulgatedcriteriafor

2,3,7,8-TCDDonlybutrequiredtheaffectedstatesandtribesto calculatea2,3,7,8-TCDDTEQ

“‘p In 1998 theWorld HealthOrganization(WHO) revisedtheprevi6uslyestablishedlist of TEEs. This TEE
schemeis TEQDFP-WHO9S.D refersto dioxins,F to furans,andP to dioxinlike compounds.
~ Seediscussionin theCTRpreamble,65 Fed.Reg.at 31695-31696.

‘~‘ See40 C.F.R.Sec.131.36(b)(l).
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concentration in effluent when implementing humanhealth criteria.152 In calculatingthis

concentration,thestatesandtribesmustusetheTEFsaswell ascongener-specific

bioaccumulation equivalency factors to convert thechemicalconcentrationsofindividual

congenersinto a2,3,7,8-TCDDequivalentconcentration.’53

In 2000EPApromulgatedtheCTRwithcriteriafor 2,3,7,8-TCDDonly.’54

Although commentersrequestedthatEPApromulgatecriteriain theCTRfor theotherdioxin

and furan congeners,EPAdeclined. EPAhadinitiatedthethirdin a seriesofscientific

reassessments of the risks of exposureto 2,3,7,8-TCDDandrelatedcompoundsin 1991. EPA

stated in the CTRpreamblethatwhenthe 1991dioxin reassessmentis completed,theagency

intends to revise the Section3 04(a) criteria guidance and that, if necessary,EPAwill amendthe

CTRat that time.’55

AlthoughEPAdid not itselfpromulgatecriteriafor thedioxin andfuran

compounds, EPAexpressedits expectationthat thestatewouldusetheTEF schemeto regulate

the discharge of dioxin andfuran compounds if theirdischargehasthereasonablepotentialto

cause or contributeto violationofanarrativeobjective.’56 In addition,asnotedpreviously,EPA

added dioxin and furan compounds as impairingpollutantsfor SuisunandSanPabloBayson the

state’s 1998 Section 303(d) list.

In June 2000 EPApublicly noticedtheavailabilityof draftdioxinreassessment

documents.’57 One covers the TEF approach,andtheotheris anintegratedsummary and risk

152 Seeid.Part132, App. F, Procedure4.

-~--Id~TablesI &2-----.
‘s” Seeid. Sec.131.38(b)(l).

~ SeeCTRpreamble,65 Fed.Reg.at 31695-31696.
156 Ibid.

‘~~ See65 Fed.Reg.36898-36900(June12, 2000).
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characterization for 2,3,7,8-TCDD and relatedcompounds.Thereassessmentrecommendsthat

the TEE scheme be used to assign toxicity equivalence to complex mixtures of 2,3,7,8-TCDD

and relatedcompoundsfor assessmentandregulatorypurposes.EPAhasemphasized,however,

thattheagency“will not usetheconclusionsofthedraft dioxin reassessmentfor regulatory

purposesuntil thesciencepeerreviewsarecompleted.”’58Theyarenot yetcomplete. EPAhas

alsostatedthatit intendsto releaseacross-mediadioxin strategy,anationalactionplan,when

the reassessment is finalized.’59

(3) StateWater Board Actions

TheStateWaterBoardusestheTEF schemeto regulatethedischargeofdioxin

andfurancompoundsto oceanwaters.’60 TheBoardalsousedtheTEEapproachin thenow-

rescinded1991 statewideplans. In theImplementationPolicy, theBbardconsidered

implementing the CTRcriteriafor 2,3,7,8-TCDDasTCDD equivalents.Instead,theBoard

decided to implementthe2,3,7,8-TCDDcriteriaandto requireonly monitoringfortheremaining

16 dioxin and furan congeners.’6’ The reasonforthiswasthat “[t]he congenersappearto be

ubiquitous,andthesourcesandcontrolmeasuresareuncertain.”’62 Themonitoringdatawas

intendedto assistin developingamulti-mediacontrolstrategyin thefuture.

(4) RegionalWater Board Regulation

In 1993theRegionalWaterBoardadoptedapermit in OrderNo. 93-068 for the

GoldenEaglefacility that included an effluent limitation of0.14picogramsperliter (j~g/l) for

158 EPAInformationSheet5, Dioxin: EPA Cross-MediaDioxin Strategy,http://www.epa.gov/ncea/dioxin.htmI

.

~ Ibid.
160

Water QualityControlPlan,OceanWatersof California(StateWaterBoard)(1997),TableB atp. 10 and
App. Iatpage21.
161 SeePolicy, Sec.3, pp.27-28andFunctionalEquivalentDocumentforPolicy (FED) (StateWaterBoard)
(Jan.31,2000),V-117 throughV-121.
162 SeeFED, fia. 147,supra,p. V-121.
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2,3,7,8-TCDDequivalents.’63Thelimit wasbasedon anobjectivein thenow-rescinded

statewide Enclosed Bays and EstuariesPlan. After theplanwasinvalidated,theRegionalWater

BoardadoptedOrderNo. 95-138, ratifying the 1993 effluent limitation as necessaryto protect

beneficialuses.TheRegionalWaterBoardalsoadoptedOrderNo. 95-151, requiring Tosco to

ceaseanddesistdischargingdioxinsandfuransin violationofits permit. TheRegionalWater

Boardlateramendedtheceaseanddesistorderto extendthedatefor final complianceto July 1,

2000.

InFebruary2000theRegionalWaterBoardadoptedOrderNo. 00-011. This

permitretainedtheprior 2,3,7,8-TCDDequivalentseffluentlimitationasan interim limit and

statedthatfinal limits wouldbebasedon aTMDL or, alternatively,on nonet loading.’64

Finally, in June2000theRegionalWatei~BoardadoptedOrderNo. 00-056,

amending Order No. 00-011 and rescinding CeaseandDesistOrderNo. 95-151. Order

No. 00-056 establishes a twelve-year schedule to complywith thefinal limits.’65 It includesan

interim,performance-basedconcentrationlimit, usingtheTEF approach,for 5 dioxin and furan

congeners.166 Thesefive aretheonly compoundsmeasuredin theeffluent. Theinterim limit is

0.65pg/l TCDDequivalents. It is based on the meanplus threestandarddeviations,andit

representsthe 99.87~’percentileofdatafrom August1996 to January 2000.167OrderNo. 00-056

retainedthefindings on final andalternativefinal effluent limitations andclarifiedthat the

alternativeno net loading limit will applyto all 17 dioxin andfurancongeners.’68

163 OrderNo: 93-068,Effluent LimitationsA.3.

___ 164 Order-No~00-0i-l~-Findings-3-l-~34-&-Effluent-L-imitations-B
78---- —— —-

165 ‘See OrderNo. 00-056,Finding 18; OrderNo. 00-011,Finding 56,asamended.
166

SeeOrderNo. 00-056,Findings20-29;OrderNo. 00-011,EffluentLimitationsB.8, as amended.
167 OrderNo. 00-056,Finding27.

168 SeeOrderNo. 00-011,Finding57, as amended.
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(5) ToscoResponse

At theGoldenEaglerefinerytreatedprocesswastewater~fromthewastewater

treatment plant combines with other non-process streams in atwo-mile long dischargecanal,

calledtheCleanCanal. The other waste streams include return water from a72-acrecokepond,

storm water runoff, reject water frpm the facility’s, raw water treatment plant, and other *

miscellaneous flows. Collectively, the discharge is calledWasteE-001. Wastewaterin the

Clean Canal is discharged to Suisun Bay through a deep-water outfall.

In theearly90’s Tosco identified its two catalytic reformer waste streams as

potential sources of dioxins in WasteE-001. In 1993Toscoinstalledagranularactivatedcarbon

(GAC) treatmentsystemattheNo. 3 reformer. This system removed up to 99 percent of the

dioxinsandfuransgeneratedby thecatalystregenerationprocess.Controlmeasuresatthe

Number 2 reformer were similarly successful. However, these improvements hadno appreciable

impact on the concentration of dioxin and furan compounds in Waste E-001. In 1996Toscotook

measures to control solids resuspension in the Clean Canal. Thesemeasures,including installing

riprap to control flow velocity and removing aerators, were successful in reducingconcentrations

of dioxins andfuransin WasteE-001by 85 percent. Since 1998 levelshavedroppedfrom a

maximumvalueof13 pg/l to consistentlylessthan0.5pg/l TCDD equivalents.

In 1997Toscosubmittedtheresultsofits dioxinsourceinvestigationto the

RegionalWaterBoard.’69 Thereportconcludedthat stormwaterrunoffanddrainagefrom the

coke pondaccountfor 90 percentofthedioxinsandfuransin theCleanCanal. Bothofthese

~

are likely impacted by aerial depositionofdioxin andfurancompounds.

169 SeeDioxin SourceInvestigationPursuantto CDONo. 95-is], FinalReport(Tosco)(April 1, 1997).
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TheToscoreport’sconclusionswereconsistentwith theresultsoftheRegional

WaterBoard’sconcurrentstormwatersurvey.’70 TheRegionalWaterBoardconductedsampling

ofstormwaterrunoffthroughouttheSanFranciscoBayareaduringthewetweatherseasonof

1995-1996.Theresultsshowedthewidespreadpresenceofdioxinsandfuransin runoff. In

addition,therewereno significantdifferencesbetweentheprofilesorconcentrationsofdioxins

and furans in runoff samples froiti areas close to refineries and areas far away. Likewise, the

TEQ concentrationsandcongenerprofiles from WasteE-O01 matchedthosein stormwaterfrom

theRegionalWaterBoard’ssurvey.

b. Issues

(1) Antibacksliding

Contention:WaterKeeperscontendsthattheinterim limit of0.65pgll TCDD

equivalentsillegallybackslidesfrom theprior permit limit of 0.14 pg/lTCDD equivalents.

WaterKeepers maintains thattheCleanWaterAct antibackslidingprohibitionappliesto interim

limits, and that a wasteload allocationandaTIVJDL areprerequisitesto backslidingfrom water

quality-basedeffluentlimitations forimpairingpollutants.

Finding: TheBoarddisagreesthatOrderNo. 00-056violatestheCleanWater

Act prohibition againstantibacksliding.TheBoardconcludesthattheprohibitiondoesnotapply

to interim limits in acomplianceschedule.Further,theBoardconcludesthatawasteload

allocation and a TMDLare not prerequisites to backsliding from effluent limitations for

impairingpollutants.

Rdr waterqualityThasedeffluent limitations,Clean-Water-Act-Section402(o)—

prohibits reissuing or modifying a permit to includeeffluentlimitations lessstringentthan“the

170 SeeRegionalWaterBoardAR for OrderNo. 00-056,Vol. II, Aft. SD. Thereportis entitledSurveyofStorm

WaterRunoifforDioxins in theSanFranciscoBayArea(RegionalWaterBoard)(Feb.1997).
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comparable effluent limitations in the previous permit,” unless certain exceptions are met. There

are two sets of exceptions for water quality-based limits — onein CleanWaterAct Section

303(d)(4) and the other in Section 402(o)(2). The exceptions in Section303(d)(4)addressboth

waters in attainment and those not in attainment, i.e. waters on the Section 303(d) list. Forthe

latter,Section303(d)(4)allowsrelaxationofawaterquality-basedeffluent limitationonly if the

existing limit is basedon aTMDL orotherWLA andonly if the cumulativeeffectofall revised

limits assures attainment of water quality standards or the designatedusethatis notbeing

attained is removed. Even if an antibacksliding exceptionapplies,however,thenewlimit cannot

“result in a violation of a water quality standard”’7’

The Board finds thatthe antibackslidingrule doesnot applyto theinterimlimit in

the Golden Eagle permit because thatlimit is not “comparable”to thepriorlimit. Rather,the

appropriatecomparisonis betweenthefinal andalternativefinal limits reflectedin thefindings

andtheprior limit of0.14 pg/l.TheGoldenEaglepermitfindingsstatethatthefinal limits will

be based eitheron aTMDL oron no net loading.’72Both limits arewaterquality-based,asis the

prior limit. Theinterim limit is not; it is performance-based.Theinterim limit is intendedto

preservethe stainsquo duringthecompliancescheduleterm,ratherthanto implementthe

applicablestandard.

In addition,if Section402(o) is construedto applyto interimlimits, this

constructionappearsto negatethestate’sability to allow compliancescheduleswith interim

limits. Section402(o)prohibitsbackslidingfrom aWaterquality-basedeffluent limitation if the

33 U.S.C. l342(o)(3).
172 OrderNo. 00-011,Finding 57.
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less stringent limitation will result in a water quality standards violation. ‘~ EPAhasinterpreted

the Clean Water Act to authorize compliance schedules for water quality standards adoptedor

revised after July 1, 1977. Compliance schedules are issued to grant a discharger time to comply

with a water quality standard. In the interim until the discharger achieves compliance, the

discharger presumably is in noncompliance. A compliance schedule’s interim limits will

necessarily be less stringent than final limits implementing the standard.If theinterim limits

have to implement the standard, however, then the compliance schedule becomes meaningless.

The antibacksliding prohibition does apply to the final and alternative final limits

addressed in the Golden Eagle permit’s findings. EPARegion9 determined that these final

limits comply with antibacksliding requirements.’74 The Board concurs. The no net loading limit

for 2,3,7,8-TCDD is more stringent than the prior limit and, thus, does not backslide. A limit

that implements or is consistentwith thewasteloadallocationsin aTMDL complieswith the

exception in Section 303(d)(4) for nonattainment waters.

The Board also concludes that a TMDLand WLAare not prerequisites to

backsliding from water quality-basedeffluent limits forimpairingpollutants. In additionto the

exceptions in Section 303(d)(4), Section 402 contains additional exceptions to the prohibition

againstbackslidingfrom waterquality-basedeffluentlimitations. Contraryto WaterKeepers’

position,EPAhasconsistentlyinterpretedSection402(o)to allow relaxationofeffluent

limitations if eitheroftherequirementsofSection303(d)(4) or402(o)(2)is met.’75 They contain

independentexceptionsto theprohibition.

“~ Ibid.

~ Letter, datedJune19,2000,from Alexis Strauss,Director,WaterDivision,EPARegion9, to LawrenceKoIb,
Acting Executive Officer, RegionalWaterBoard.

‘75 See,e.g.,thediscussionin the WaterQuality Guidancefor theGreatLakesSystem.’SupplementaryInformation
Document(SD) (EPA-820-B-95-O01)(Mar. 1995),p. 43.
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(2) 12-Year ComplianceSchedule

Contention: WaterKeeperscontendsthatthe 12-yearcomplianceschedulefor

2,3,7,8-TCDDequivalentsis illegal. WaterKeeperscontendsthatthe scheduleviolatesthe

Implementation Policy and that it illegally extends a schedule in therefinery’s1993permit.

Finding: The Implementation Policy does not apply to the 2,3,7,8-TCDD

equivalents limits. The 1995 Basin Plan authorizes a compliance schedule of up to ten years in

certain circumstances. The Regional Water Board reinterpretedthenarrativetoxicity objective

in Order No. 00-056; therefore, a new compliance schedule is appropriate in the Golden Eagle

permit. The Regional Water Board must amend the permit to change the schedule length from

twelve to ten years.

WaterKeepers contends that the interim limit is inconsistent with Policy

provisions on interim limits in a compliance schedule. These provisions do not apply, however.

The Regional Water Board imposed limits for 2,3,7,8-TCDD equivalents as an interpretationofa

narrative toxicity objective in the 1995 Basin Plan. The Policy’s compliance schedule provisions

apply to implementationofCTR criteriaonly.’76 As explainedabove,theCTR containscriteria

only for one dioxin congener, 2,3,7,8-TCDD.

WaterKeepers also argues that the Regional Water Board first imposeda2,3,7,8-

TCDDequivalents limit for the refinery in 1993 with a compliance schedule of about two years.

WaterKeepers contends that the limit in the latest permit is, therefore, not new and that a new

compliance schedule is unauthorized.

TheBQaronc1udesthaLacompliancescheduleis~authorizedundertheRegional -~

Water Board’s 1995 Basin Plan because the Regional Water Board reinterpreted its narrative

176 SeePolicy, Sec.2.1.
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toxicityobjectivein thelatestpermit. The 1995BasinPlanallows complianceschedulesofup

to tenyearsfor newobjectivesorstandards.’77This languagecanreasonablybeconstruedto

authorizecomplianceschedulesfor newinterpretationsof existingstandards.’78Whenthe

RegionalWaterBoardissuedthe1993permitfor therefinery,theyadopteda2,3,7,8-TCDD

equivalentslimit basedon thenow-rescindedEnclosedBaysandEstuariesPlan. In 1995the

RegionalWaterBoardclarifiedthebasisofthe effluentlimitation in responseto rescissionofthe

EnclosedBaysandEstuariesPlan. In 2000theRegionalWaterBoardnewly interpretedthe

narrativetoxicityobjectivefor 2,3,7,8-TCDDequivalents.Underthe latestinterpretation,final

waterquality-basedeffluent limitationswill bebasedon a TMDL or, alternatively,on no net

loading.

This newinterpretationwasjustified for severalreasons.SuisunBaywasnewly

listed as impaired for dioxin and furan compounds in 1998. Available information indicates that

these compounds are ubiquitous in the environment and that they result primarily from aerial

emissions.Solvingtheproblemwill requirearegional,multi-mediaapproachthatis well suited

to theTMLDL program.

In addition,therefinerydoesnot appearto beasignificantsourceofdioxins and

furans. Rather,evidencein therecordindicatesthat thedioxins andfuransin theWasteE-00l

are due primarily to stormwater runoff. Tosco has already instituted measures that have resulted

in an 85 percent reduction in the dioxins and furans discharged from the Clean Canal. Further,

Tosco’s efforts to control sediment resuspension in the Clean Canal have reduced the overall

mass ~

~ See1995 BasinPlan,p.4-14.

‘~ SeeWholeEffluentToxicity (WET)ControlPolicy (EPA 833-B-94-002)(July 1994) at 12.
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otherrunoffsourcesarelargelyuncontrolled. TheRegionalWaterBoardestimatesthatthe

dioxinsandfuransdischargedfrom WasteEZOOl areabout0.1 oftheconcentrationand0.05 of

themassloadingofthesepollutantsdischargedin urbanrunoff.’79

An additionalfactorsupportingthereinterpretationis thestatusofEPA’sdioxin

reassessment.As statedpreviously,it is notyetcomplete. Consequently,EPAhasnot yet

releasedits multi-mediastrategyto addressdioxins andfurans,norhastheagencyreconsidered

the criteriaguidancefor 2,3,7,8-TCDD. Giventhis uncertainty,theRegionalWaterBoardacted

properlyin reinterpretingits narrativetoxicity objectivefor dioxinsandfuransto meanfinal

waterquality-basedlimits basedon eitherthewasteloadallocationsin aTMDL orno net

loading.

Thecompliancescheduleis twelveyearslong. The 1995BasinPlansallows

schedulesofup to tenyearsfrom theeffectivedateofnewstandardsorobjectives.Onremand,

theRegionalWaterBoardmustamendthecompliancescheduleprovisionsin theGoldenEagle

permitto conformto the 1995BasinPlancomplianceschedulerequirements.

(3) ReasonablePotential for Remaining 12 Dioxin and Furan Congeners

Contention: WaterKeepersarguesthat theinterim effluentlimitation is illegal

because it does not limit 12 of the l7dioxinlike congeners. WaterKeepers contends that Tosco

hasdetectedmanyofthesecompoundsin its internalwastestreamsandthattheirdischarge

could cause or contribute to a water quality standards violation. Therefore, the interim limit runs

afoulof theCleanWaterAct requirementthatpermitsincludewaterquality-basedeffluent

___ limitations for all pollutantsfor whkhiheruisTeasonabl&pQtentiaL. -

~ Reporter’s Transcript for Sept.8, 2000hearing,p. 41.
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Finding: The Regional Water Board, complied with the Clean Water Act because

it did includewaterquality-basedeffluent limitations for all 17 dioxin andfurancongenersin the

permitfindings. Theselimits will bebasedon aTMLDL or on nonet loading. Theinterim

effluentlimit wasnotwaterquality-based,butratherperformance-based.TheRegionalWater

Boardactedappropriatelyin calculatingaperformance-basedinterim limit basedon the

congenersthatweredetectedin effluentsamplesfrom August 1996throughJanuary2000. The

remaining12 congenerswerenot detectedduringthis timeperiod. TheBoardconcurswith the

RegionalWaterBoardthatmeaningfulperformance-basedlimits cannotbecalculatedfrom data

thatis all belowdetectionlevels.

Further,theevidencein therecordsupportstheRegionalWaterBoard’sfinding

thatthefive congenersforwhichdatais availableserveas“indicatorparameters”forthe

remainingtwelve. It is unlikely thatthedischargercanincreasethedischarge~ofthe 12

compoundsbeyondcurrentperformancewithoutviolating theinterim limit on thefive

compounds.Finally, theGoldenEaglepermit requiresthatthedischargermonitor for all

seventeencongeners.’80If anyofthe 12 congenersaredetected,thepermitalsorequiresthatthe

dischargeracceleratethemonitoringandinvestigateto determinewhethertherehasbeena

declinein performance.

(4) Environmental Justice

Contention: WaterKeepersmaintains that Order No. 00-056will exacerbatethe

environmental injustice ofthe dischargeof dioxins and furansto’ San FranciscoBay by allowing

the discharger to discharge significantly mo~edioxinsandffiransAha~cu~entlypermitted~ — -

~ SeeOrderNo. 00-Oil, Self-MonitoringProgramPartB, SectionIII.G, asamended.
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Finding: This contentionis premisedon theassumptionthat the interimdioxin

andfuranlimit will allow an increasein thedischargeof dioxinsandfurans. This assumptionis

incorrect. Theinterimlimit is basedon currentperformance.It doesnot allow thedischargerto

discharge significantly more dioxins and furans than currently permitted. Further, current

performancerepresentsan 85 percentreductionin thedischargeof dioxinsandfuranssincethe

prior permitwasissued.

3. DeletionofEffluentLimitation Credit for ReclaimedWater

Contention: The Regional Water Board decidednot to include in the Golden

Eaglepermitan effluent limitation credit forreclaimedwaterusethatwasin thepriorpermit.

Instead,thenewpermitincludesafinding thatthedischargerhad notusedreclaimedwaterover

thelast5 yearsfor anyrefineryprocesses,andthat if thedischargerdecidesto usethis sourcein

thefuturethepermitmaybe amended.”’ TheDistrict contendsthatthisactionwasimproper

becauseit discouragestheuseofrecycledwater. TheDistrict alsocitesthedifficulty in

reopeningtherefinery’spermit.

Finding: Inthe late 80’stherefineryfirst usedreclaimedwatersuppliedby the

District andtheContraCostaWaterDistrict for coolingtowermake-upwater. Therefinerydid

notusereclaimedwaterduringthefive-yearpermitcycle prior to adoptionof OrderNo. 00-011.

Whentherefinery’spermitwasup forrenewal,theRegionalWaterBoardaskedToscowhether

thecompanyhadanyplansto usethiswatersource. Toscoindicatedthat it did not. Underthese

181
______ Finding54 ofthe permitstates:

“Th~PreviousOi~derallows,for theuseof anunspecifiedamountof reclaimedwaterprovidedby [theDistrict]
andtheContraCostaWaterDistrict (CCWD) for cooling towermake-upwater. Overthe lastfive years,the
Dischargerhasnotusedreclaimedwaterasinfluent supplyfor anyrefineryprocesses.In addition,theBoardhas
rescindedthepermit for CCWD’s reclaimedwaterproject. As aresult,this Orderdiscontinuestheprovisionfor
allowing effluent limitation creditfor reclaimedwateruse. Shouldthewaterreclamationprojectberevivedandif
theDischargerhasa planto usereclaimedwater,this Orderwaybeamended~”
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circumstances,theRegionalWaterBoarddecidedto deletethecredit. Therefinerynowhasa

new owner, and its plans regarding reclaimed water use are unknown.

ThisBoard,aswell astheRegionalWaterBoard, certainlyrecognizesand

concursin thestronglegislativemandateto encouragewaterreclamationandrecyclingin order

to conserveourexistingwaterresources.’82TheBoardis remandingtheGoldenEaglepermit to

the Regional Water Board for reconsideration and revision. At that time, the Regional Water

Boardcanexplorewith thenewownerwhetherUltramarintendsto usereclaimedwaterin its

refinery processes.

TheDistrict haspointedout thatthecombinedmassemissionsofimpairing

pollutantsdischargedto SuisunBaycanbe reducedby therefinery’suseofreclaimedwater.

TheBoardencouragestheRegionalWaterBoardto considerwhetheran effluent limitation

credit couldbeauthorizedaspartofamassoffsetprogram.

III. Administrative Record

TheStateWaterBoardrecordincludestheRegionalWaterBoardrecordaswell

asevidenceintroducedbeforetheBoard. In addition,theBoardconsideredpriority pollutant

datafor SuisunandSanPabloBaysin the 1996, 1997and1998AnnualReportsoftheSan

FranciscoEstuaryRegionalMonitoringProgramfor TraceSubstances(RegionalMonitoring

Program). Thesereportsarepublishedby theSanFranciscoEstuaryInstitute. TheBoardalso

reviewedsalinitydatafor thebaysin RegionalMonitoringProgramAnnualReportsfrom 1994

through1998. In addition,theBoardobtainedDepartmentofWaterResourceswateryear

classificationinformationfrom theDepartment’sWebsite.’83

182

See,e.g.,WatCodeSecs.13500etseq.,13550 et seq; State Water BoardRes.77-1.

Seefr. 146,supra.
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WaterKeepers has requested that the Board strike Section V of Ultramar’s

November 3,2000 Closing Brief. The Board denies this request. Contra Costa Council

submitted additional materials in its December 15 closing brief that exceeded the five-page

limits. These documents, as well as additional materials submitted by BADAon December 18,

2000, after the deadline for submission of closing statements will not be included in the record.

IV. CONCLUSIONS

Basedon theabovediscussion,theBoardconcludesthat:

1. TheRegionalWaterBoardwasnot legallyrequiredto factorin dilution in

analyzingreasonablepotentialfor impairingpollutantsregulatedunderOrderNos.00-011and

00-01.5..

2. A Section303(d)listing aloneis nota sufficientbasison which to conclude

thatawaterbodylacksassimilativecapacityfor animpairingpollutant.

3. The alternative final limits findings in Order Nos.00-011and 00-015 are

inappropriate.Whenacompliancescheduleis authorizedfor an impairingpollutantandthe

compliance schedule exceeds the permit term, the permit findings need only state that the final

waterquality-basedeffluentlimitation for thepollutantwill be basedon aWLA in therelevant

TMDL.

4. Interim,performance-basedmasseffluent limitationsin acomplianceschedule

areauthorizedunderthe CleanWaterAct andstatelaw.

5. Theinterim,performance-basedmasslimits in OrderNos.00-011 and00-015

_ haveno impacton growthanddevelopment. -.___ .~..---.-— ~.-

6. The Regional Water Board used inappropriate methods to calculate the

interim, performance-based mass limits in Order Nos. 00-011 and 00-015.
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7. Fornon-impairingpollutants,it is inappropriatefor theRegionalWaterBoard

to find reasonablepotentialforpollutantsthathavenotbeendetectedin theeffluent andfor

whichthereis no additionalinformationindicatingthatthepollutantsarepresentin theeffluent.

8. TheRegionalWaterBoardlackedsufficientdataonwhich to determine

reasonablepotentialandto developeffluentlimitationsfor MTBE in therefinerypermits.

9. TheRegionalWaterBoardcannotrequirein apermit thatadischarger

implementapollutionpreventionplan.

10. It is inappropriateto requireapollutionpreventionplanforpollutantsfor

whichthereis no reasonablepotential.

11. TheRegionalWaterBoardactedappropriatelyin deferringadetermination

on theapplicabilityoffreshwaterobjectivesfor SuisunBayuntil moremonitoringdatais

available.

12. The interim effluent limit for dioxins and furans in Order No. 00-056 does

notviolatethe CleanWater.Act’santibackslidingprohibition.

13. The Regional Water Board could legally include a schedule in the Golden

Eagle permit to comply with water quality standards for toxicity.

14. The Regional Water Board acted properly in reinterpreting its narrative

toxicity objective for dioxinsandfuransin OrderNo. 00-056.

15. The 1995 Basin Plan allows compliance schedules of up to ten years in

length. The GoldenEaglepermitmustbeamendedto shortenthecomplianceschedulefor

dioxinsandfuransto tenyears

.
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16. Theinterimeffluentlimitation for dioxins andfuransin the GoldenEagle

permit is performance-based and can legally limit only five of the seventeen dioxinlike

congeners.

17. TheGoldenEaglepermitfindingson final andalternativefinal effluent

limitations for dioxin andfuran compoundscomplywith CleanWaterAct requirementsthatthe

permitcontainwaterquality-basedeffluent limitationswhennecessaryto implementwater

qualitystandards.

18. Theinterim effluentlimitation in theGoldenEaglepermitfor dioxins and

furansdoes not allow an increase in the discharge of these pollutants, and, therefore, does not

cause environmental injustice.

I/I

I/I

I/I
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V. ORDER

IT IS HEREBY ORDEREDthat, for thereasonsdiscussedabove,Order

No. 00-015 and,if requestedby Ultramar,OrderNo. 00-011,asamendedby OrderNo. 00-056,

are remanded to the Regional Water Board for reconsideration and revision of those portions of

thepermit thataddressconclusionnumbers2, 3, 6, 7, 9 and 10, consistentwith this order.

- It is furtherorderedthat thecomplianceschedulefor dioxin & furancompounds

in OrderNo. 00-011,asamendedby OrderNo. 00-056,shall be revised, consistent with

conclusionnumber15 of this order.
-I

CERTIFICATION

Theundersigned,AdministrativeAssistantto theBoard,doesherebycertify thattheforegoingis.
a full, true,andcorrectcopyofa resolutionduly andregularlyadoptedatameetingoftheState
WaterResourcesControlBoardheldon March 7, 2001.

AYE: Arthur G. Baggett, Jr..
JohnW. Brown
Peter S. Silva

NO: None

ABSENT: None

ABSTAiN: RichardKatz

Maure
Administrative Assistant to the Board
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